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PREFACE. 



This volume, which deals principally with the sub- 
ject of completion of title to heritable estate, has been 
written in the hope that it may prove of some use to 
students of conveyancing. 
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" Lectures on Conveyancing," to Mr. Begg's " Con- 
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Dunfermline, and Mr. James Watt, Edinburgh, for 
revising the proof sheets. 



J. C. 
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OF THE 
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DitJiiBtlon I. 

CHAPTER I. 

THE PRINCIPLE OF THE SCOTTISH SYSTEM OF CONVEYANCING 

OF LAND ; TENURES ; CASUALTIES. 

THE principle of the Scottish System of Conveyancing Principle of 
of land, based on the Feudal System, is, that lands veyancing 
either belong to the Crown, or are held, directly or indi- 
rectly, of the Crown. For example : the Crown may feu Superiors, 
land to A, who may subfeu it to B, who may subfeu it to mediate, and 
C. In this case, A, as a vassal, holds directly of the Crown ; 
his immediate superior is the Crown. B, as a vassal, 
holds directly of A, indirectly of the Crown ; his immediate 
superior is A, his mediate superior is the Crown. C, as 
a vassal, holds directly of B, indirectly first of A, then of 
the Crown; his immediate superior is B, his mediate 
superiors are, first A, then the Crown. A holder of land 
may thus be a vassal and a superior, — a vassal as regards 
the granter of his right, a superior as regards the grantee 
to whom he has subfeued ; Bell's Lectures, vol. i. 561 et 
8eq, Unless effectually prohibited by condition made prior Subinfeuda- 

. tiou ; how far 

to the commencement of the Conveyancing Act, 1874, competent 
§ 22, subinfeudation may go on ad infinitum. Any after 1st Octo- 
condition against it made subsequent to the Act is null. ' 

If the Crown feus land to A, A, as already stated, can Vassai~pos- 

<• - ., T»A- 1 sessor and pro- 

feu to B. Before makmg a grant to B, A is not only pnetor. 

B 



THE PRINCIPLE OF LAND TRANSFERENCE. 



What the 
dominium 
directum is. 



Superior, in 



coHsent to sub 
stitutioii of 
new vassal. 



What the dam- the proprietor, but the possessor of the land. After the 
grant, A is no longer possessor. To B is given the 
exclusive use of the lands, and all the legal privileges 
connected with them ; to him, in other words, passes the 
dominium utile. A, however, retains the radical right 
to the lands, or the dominium, directum, in virtue of 
which he (1) may enforce the conditions of the grant ; 
(2) is entitled to the casualties of superiority ; (3) can 
resume the dominium utile permanently if the feu-duty 
remains unpaid for two years, and temporarily from the 
time when a casualty falls due until it is paid. Again, B 
may subfeu, and thereby create, out of the dominium 
utile in his hands, a dominium directum, in favour of 
himself, and a dominium utile in favour of his grantee. 
While it was lawful for a vassal to grant subfeus, he 

ancient times, -, ^ , * • . .• i .-. . . • i • 

could refuse to could uot, lu ancicut timcs, substitutc a stranger m nis 
place without the consent of the superior. This rule was 
first relaxed, and then abolished ; and superiors could be 

Consent could Compelled to give entry to singular successors — (1) by 

since 1747. resignation since 1747, 20 Geo. 11. c. 50 ; and, (2) by 
confirmation, or by resignation, since 1847, 10 & 11 

Consent, since Vict. c. 48 ; Houdry's Manual, 689. But by the Con- 
veyancing Act, 1874, § 4 (2), it is unnecessary in order 
to the completion of title of any person having a right, 
however acquired, to lands in whole or in part, to obtain 
a charter or writ either of resignation or of confirmation 
from the superior. As soon as a disponee records his 
conveyance, or expedes and records in the Eegister of 
Sasines a notarial instrument — that is, as soon as he 
takes infeftment — ^he is held, as at the date of his infeft- 
ment, to be entered with the nearest superior, whose estate 
of superiority in such lands would, according to the law 
prior to the Act, have been not defeasible at the will 
of the proprietor so infeft, and that whether the superior's 
own title or that of any over-superior has been completed 
or not. 



1874, unneces 
sary 



Infeftment 
implies entry 
with the 
superior. 



TENURES. 3 

There have been these tenures in our system of convey- Tenures abol- 
ished and still 
ancmg : — existing. 

I. Ward, \ 

II. SoccAQE, > abolished ; 

III. Mortmain, ) 

IV. Feu, 

' ^ ' \ still existing?. 

VI. Burgage, ^ ° 

VII. Booking, 
Ward, the principal condition or reddendo of which was Holdings 

, , ... , abolished — 

sermha solita et consueta, or military services, was Ward, 

Socca&re 

abolished by the Act 20 Geo. II. c. 50. Soccage, the MortmMn. 
reddendo of which was that the grantee should cultivate 
the lands of the grantor, has been superseded by Feu. 
Mortmain, a tenure used in making grants for reUgious 
purposes, the reddendo of which was precea et lacrymce, 
was abolished as a distinctive tenure at the Reformation ; 
but grants for religious or charitable purposes may be made 
to be held by any of the subsisting tenures ; Juridical 
Styles, vol. i. 45. 

Of the existing holdings — Feu, Blench, Burgage, Book- Existing Hoid- 

. . ings — Feu, 

ing — the most common is Feu. The reddendo of Feu, m Blench, 

Surfifaire 

charters dated before 1874, is generally the payment of aBooMngl 
sum of money annually ; but it may be the performance of 
agricultural services or the delivery of kain, or partly the 
performance of agricultural services, partly the delivery 
of kain, and partly the payment of money. Prior to the 
Conveyancing Act, 1874, feu-duties could be stipulated 
for in any way agreeable to parties. In feus granted after 
the commencement of the Act, the annual feu-duty must 
be of fixed amount or quantity, § 23. Blench-holding is 
similar to Feu-holding, with this distinction, that the annual 
return to the superior is elusory. In Burgage-holding, which 
is confined to royal burghs, the Sovereign is superior of each 
proprietor, the reddendo being watching and warding. 
Whilst all deeds dealing with burgage subjects must still be 



CASUALTIES. 



What are 
casualties. 



Casualties of 
ward. 



Distinction recorded in the burgh registers, there is, after the commence- 
gage and feu mont of the Convoyancing Act, 1874, § 25, no distinction 
compktion^of" between estates in land held burgage and estates in land 

title abolished. ■iijii»» a i/-i\ii ix 

held feu, m so far as regards — (1) the conveyances relat- 
ing thereto ; (2) the completion of title ; or (3) any of 
the matters or things to which the provisions of the Act 
relate. The provisions of the Conveyancing Act, 1874, 
apply to lands held by the tenure of Booking, peculiar to 
the burgh of Paisley. Deeds affecting land in that burgh 
held by the tenure of Booking are recorded in the Register 
of Booking kept there; § 25. 

The casualties of superiority are " the incidental rights 
arismg to the superior contingently on the vassal's 
death, or inability or failure to fulfil the conditions of 
the grant ;" Bell's Lectures, vol. i. 564. 

Ward had its casualties — (1) Ward, (2) Marriage, and 
(3) Recognition — which were abolished with the holding. 
Casualties of The Casualties of Feu and Blench tenure are : — 

feu and 

Wench. I Relief. 

II. Composition. 

III. Liferent Escheat. 

IV. Irritancy of the Feu ob non solutum canonem, 
V. Action of Declarator and for Payment of a 

Casualty. 

ReiiefandCom- I., II. Relief AND COMPOSITION. — Before the Convcy- 

oid feu-right— ancing Act, 1874, came into operation, casualties were 

toist\)ctober^due (1) either ex lege, (2) or according to stipulation. 

Prior to that Act, parties could stipulate for the pay- 
Due c» Ugt or •*■ , •*■, •ii/» 

according to ment of casualtics at certain or uncertain periods, and of 

stipulation. . . xt i i» • i i i 

certain or uncertain amount. Under a leu-ngnt dated 
prior 'to 1st October, 1874, apart from stipulation to the 
When due tx Contrary, relief was and still is due to the superior, on the 
death of the last-entered vassal, by that vassal's heir, and 
composition was and still is due to the superior, on the death 
of the last entered vassal, by a singular successor in the lands. 



lege. 



Implied entry Although infcftmcnt now implies entry with the superior, 

does not ex- 
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this implied entry does not afifect the right of superiors to tend or abridge 
casualties under oldfeus ; but superiors cannot demand relief to^Uef o?* 
or composition sooner than they could do so by the law prior ®**™p^* *^°' 
to the Conveyancing Act, 1874, § 4 (3), or by the conditions 
of the feu-right. Therefore, an heir is not due relief, and a 
singular successor is not due composition for land feued prior 
to 1st October, 1874, during the lifetime of any vassal who 
is entered with the superior according to the law existing 
before the commencement of the Conveyancing Act, 1874, 
or who has paid a casualty to the superior since the com- 
mencement of the Act. The case of Mounsey, 1 2 R 236, is Case of 
instructive in this connectioa A, an entered vassal, sold r.^236.^' 
subjects to B, who recorded his disposition in 1 867. B sold 
the subjects in 1875 to C, who recorded his disposition in 
that year. A died in 1871 ; B became impliedly entered 
by the passing of the Conveyancing Act, 1874, and died 
in 1883. During the life of B, the superior demanded 
a casualty from C in respect of the death of A. G paid 
the casualty to the superior, who granted a receipt there- 
for in these terms : "In full of the casualty payable for 
the subjects on the death of the last entered vassal in 
1871." After the death of B, the superior claimed 
another casualty in respect of C's entry, alleging that 
the first payment made by him was in respect of B*s 
entry. The Court held that the payment made by C in 
1883, was the casualty due in respect of his own entry, — 
that as the casualty sued for would not have been exigible 
under the law existing prior to the Conveyancing Act, 
1874, the defender (C) was entitled to absolvitor. It 
will be observed that the superior could have demanded a 
casualty from B at any time between 1871, the date of 
the death of A, and 1875, the date of C's infeftment, in 
respect of the death of A ; and on the death of B, in 
1883, he could have demanded from C another casualty 
in respect of the death of B. But having made no claim 
for a casualty against B, the superior could not, according 
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to the law prior to 1874, or the law now, demand 

more than one casualty from C. In the case of Mounsey 

opinions were expressed that, where a series of implied 

entries have been taken during the life of a vassal, who 

has paid a casualty, the superior, on the death of the 

vassal so paying, can demand a casualty against the 

vassal last impliedly entered, but that he can demand no 

casualty against any intermediate vassal in respect of his 

implied entry in virtue of the Conveyancing Act, 1874. 

Amount of With regard to amount, relief is a year's duty, feu or 

blench, over and above the annual duty payable to the 

Amount of Superior. Composition is a year's rent of the subjects, 

com 08 10 . ^j^g|.jjQj, lands or houses, under certain deductions. Prior 

The year the to the Convcyaucing Act, 1874, the year the rent of which 
is taken as the was taken as the amount of the composition, was the year 
cwnpositkn. ^^ which the casualty was judicially demanded. There is 
yet no decision of the Inner House settling the year the 
rent of which is now to be taken as the amount of the 
composition. However, in the case of the Straiton Estate 
Co,, 8 R. 299, opinions were expressed that a casualty now 
becomes due at the date of the death of the last entered 
vassal — i.e., a vassal who was entered according to the old 
law, or who has paid a casualty since 1st October, 1874. 
In Steuarty 19 Scot. L. Rep. 649, Lord Curriehill held that, 
when the death of the last-entered vassal occurred after 
the implied entry in favour of the vassal from whom a 
casualty was demanded, the rent of the feu as at the date 
of the death of the last-entered vassal was the measure of 
the composition. In Campbell, 22 Scot. L. Rep. 292, Lord 
Fraser held that when the implied entry of the vassal from 
whom a casualty was demanded was after the date of the 
death of the last-entered vassal, the year the rent of which 
is to be taken as the amount of the casualty was not the 
year of the judicial demand therefor, but the year of the 
implied entry. From these opinions and judgments, it may 
be inferred that the rent of the feu as at the date of the last 
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entered vassars death, if it occurs after the implied entry 
in favour of the vassal from whom the casualty may be 
legally demanded, is the measure of the composition due 
to the superior ; but, if the implied entry of the vassal 
from whom the casualty may be legally demanded occurs 
subsequent to the death of the last-entered vassal,, the 
rent of the feu as at the date of the implied entry, is the 
measure of composition due to the superior. 

In fixing the sum due as composition, the year's rent is Deductions 

X 1 J J J i.- r from rent in 

taken under deduction oi — computing 

(1.) Feu-duty or blench-duty. composition. 

(2.) All public burdens (not including minister's sti- 
pend, if a deduction is made in respect of teinds). 

(3.) Burdens imposed with the superior's consent. 

(4.) Reasonable annual repairs to houses, or other 
perishable subjects. 

(5.) One-fifth of all teindable rental, whether the teinds 
have been valued or not, where the superior is not 
proprietor of the teinds. Where this deduction 
is made, the minister's stipend is not deducted. 

For composition, the average value of salmon fishings Rents of 
and grass lands for the last seven years is taken. The ings, grass 
value of shootings, let or unlet, Steivart, 8 R. 381, and of ings, and 
minerals, is included in the rent, Sivright, 6 R. 12O8 ; °^"^^^^** 
Sturrock, 7 R. 799. If the vassal has subfeued, his heir Relief or com- 
pays relief, a year's feu-duty, to the superior ; but a a subfeu. 
singular successor of the vassal subfeuing pays composition, 
a year's subfeu-duty. When the subfeu has been granted 
by the vassal for a price and a subfeu-duty, his heir, as 
before, pays a year's feu-duty ; but a singular successor 
pays a year's legal interest of the price as well as a year's 
subfeu-duty. See Bell's Lectures, vol. ii. 1147 et seq. 

In charters granted before 1874, it is often stipulated what is taxed 
that singular successors should pay on entry with the 
superior a year's feu-duty, or a fixed sum in lieu of com- 
position. The entry, in such a case, is said to be taxed. 



8 



CASUALTIES. 



No casualties 
due ex lege 
under feu 
created after 
1874. 



Redemption of 
casualties 
under old 
feus. 



(1) By agree- 
ment. 

(2) FaiUng 
agreement : 



(a) When 
exigible on 
death of vassal; 



The Conveyancing (Scotland) Act, 1874, contains 
important provisions as to 

1. Casualties of New Feus. 

2. Redemption of Casualties of Old Feus. 

3. Commutation of Carriages and Services, 

4. Compositions payable by Corporations or Trustees or 

persons having separate interests, 

1. Casualties of New Feus, — (1) In the absence of express 
conditions, there are no casualties payable to the granters 
of feus created after the commencement of the Convey- 
ancing Act, 1874. (2) It is illegal to stipulate for 
any casualty to be paid on the succession of an heir or 
the acquisition of a singular successor, or in any way 
except at fixed intervals. (3) An increase or reduction 
of feu-duty, or the payment of a casualty in the form of 
a periodical fixed sum or quantity may be stipulated, but 
the amount thereof, and the time or times of payment, 
must be certain, § 23. 

2. Redemption of Casualties. — By the Conveyancing Act 
the casualties incident to any feu created prior to the 
commencement of the Act may be redeemed : 

(1.) By agreement of the superior and the vassal. 
(2.) Failing agreement, casualties, except those which 
consist of a fixed amount stipulated and agreed to be paid 
in money or fungibles at fixed periods, may be redeemed 
by the proprietor of the feu on the following terms : — 
(a.) When casualties are exigible only on the death of 
a vassal, they may be redeemed on payment to 
the superior of the amount of the highest 
casualty, estimated as at the date of redemp- 
tion, with fifty per cent, added. Where the 
lands are of special annual value to an infeft 
disponee redeeming, while in the open market 
the value is less, the latter value, plus fifty per 
cent., is the amount of the redemption price of 
. the casualties; M'Laren and Others, 13 R. 580. 
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(6.) When casualties are exigible on each sale or trans- (6) When 

fer of the property, as well as on the death of dSSiortoins- 
the vassal, they may be redeemed on payment ^^' 
of two and a-half times the amount of the 
casualty estimated as aforesaid payable on such 
occasions. A prohibition of subinfeudation 
fenced with a clause of irritancy does not entitle 
the superior to demand more than the highest 
casualty, plus fifty percent. ; Morris, 4 R. 615. 

(c.) Where the casualty consists of a sum to be paid for (c) when an 
each year from the date of the last entry, such payable from 

,. , T , , ^ the last entry. 

casualty may be redeemed upon payment of 
eighteen times the amount of such annual sum. 
Before redemption is allowed in these three 
cases any casualty already due must first be 
paid, the redemption applying only to future 
and prospective casualties, § 15. 
On payment of the redemption money, the superior grants Casualties 
a discharge (schedule F) of the casualties, which is recorded dLchargecL 
in the Register of Sasines, § 16. If the superior has granted 
an heritable security affecting the superiority, the heritable 
creditor must consent to the discharge to make it effectual. 

The superior, however, has the power to elect to have Option to 
the redemption money converted into an additional feu- payment of an 
duty equal to four per cent, upon the capital. In this 
case a memorandum (schedule G) is signed by the 
parties, or their respective agents, and recorded in the 
Register of Sasines, § 17. 

Entails do not bar redemption, § 18. (5) Entails not 

-_, .^ ... m •i/>-i .to bar redemp- 

To a mid-superior is given the same right of redemption tion. 
as is conferred by the Act on a person in right of an (?) Redemp- 

•f r o tion of casual- 

estate of property, 8 19. ^i^s bjr a mid- 

•^ -^ ^^ *^ ^ ^ superior. 

3. Commutation of Carriages and Services, — (1) Where commutation 
carriages and services, or any of them, are exigible by a and^^^s. 
superior, and they have been commuted for any period of 
five years to an annual money payment by agreement 
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between the parties, whether reduced to writing or not, 
and whether express or implied, and have not thereafter 
been executed and performed, the superior is bound to 
accept such sum ip. lieu thereof. (2) If they have not 
been so commuted, the sheriff of the county in which the 
land lies may determine their annual value on the applica- 
tion of either the superior or the vassal, § 20. (3) In the 
first case, a memorandum, signed by the parties or their 
respective agents ; and, in the second case, the extract- 
decree will be recorded in the Register of Sasines ; and 
the annual sum, fixed by agreement or by the sheriff, will 
thereafter form an addition to the feu-duty, § 21. 
Compositions 4«. Compositions payable by Corporations or Trustees or 
colorations, p^rsons having separate interests. — Before 1874 a superior 
persoM havSg "^^s uot bouud to reccivo corporations or trustees as 
^tCTc^s vassals. Their entry was provided for either in the feu- 
under old fens, ^jjjgj^gj, or by agreement. (1) Now, in the absence of 

contrary stipulation, corporations or trustees pay at the 
date at which the first composition would have been 
payable if the Act had not been passed, and every 
twenty-fifth year thereafter, a sum equal to what, but for 
the passing of the Act, would have been payable on entry 
by a singular successor. (2) But where a taxed com- 
position is payable under the feu-right on each sale or 
transfer as well as on the death of each vassal, corpora- 
tions or trustees pay a composition on acquisition and at 
the end of every fifteen years. (3) The successors of a 
corporation or trustees will pay a composition at the 
expiration of twenty-five or fifteen years, as- the case may 
be, from the date of the last payment, and the casualties 
will thereafter be payable at the same time, and in the 
same manner as if such lands had never been vested in a 
corporation or trustees. (4) It is also provided, that '* where 
by the terms of the feu-rights of the lands a taxed com- 
position is payable on the occasion of each sale or transfer 
of the property, as well as on the occasion of the death of 
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each vassal, and where an entry is unpUed in terms of this 
Act in favour of two or more parties having separate 
interests as liferenter and fiar respectively, or as succes- 
sive liferenters, a composition, or in the case of parties 
interested pro indiviso, a rateable share of a composi- 
tion, shall be due by and exigible from each of the 
parties who shall take or derive benefit under the 
implied entry in the order in which they shall severally 
take or derive benefit under such implied entry, with 
such interest, if any, as may be stipulated for in the 
feu-right during the not payment of casualties," § 6. 

III. Liferent Escheat. — The casualty of liferent Liferent 
escheat, of little practical importance, is the forfeiture of 

the vassal's interest in the feu for his lifetime, in certain 
cases of conviction of crime ; Bell's Principles, § 733. 

IV. Irritancy of the Feu ob non solutum canonem, irritancy of 
— It is, perhaps, better to look on the irritancy of the feu non aoiutum 
00 non solutum canonem rather as a remedy tor recover- 
ing payment of feu-duty than as a casualty proper. If a 

vassal neglects to pay the feu-duty for twp years, the 
superior can raise a declarator of irritancy of the feu ob 
non solutum canoTieTn, to have it found that the vassal 
has forfeited his feu. The vassal may prevent the 
forfeiture by payment of the arrears of feu-duty, and 
any expense decerned for, at any time before the decree of 
declarator is extracted ; Conveyancing Act, 1874, § 4 (4). 
A clause of irritancy ob non solutum canonem, if the 
feu-duty remains unpaid for two years, is often expressed, 
and it is always implied (1597, c. 250) in a feu-charter. 
Whether the clause is expressed or only implied, a decree 
of Court is necessary to the forfeiture of the feu. If a 
superior takes decree of declarator, he cannot claim arrears 
of feu-duty, but he takes the land free from all burdens 
imposed on it by the vassal. If a feu-right is irritated ob 
n^on solutum canonem, whether by virtue of an irritant 
clause in the feu-right or under the Act 1597, c. 250, 



12 CASUALTIES. 

the feu reverts to the superior unaffected by any sub- 
feu right granted by the vassal; Cassela and Others, 12 
R. 722 ; Sandeman, 12 R. (H.L.) 67. 
Action of V. Action for Declarator and for Payment of a 

fo^pS^entS Casualty. — Prior to the commencement of the Convey- 
a casualty. anciug Act, 1874, every superior waa entitled to have 
an entered vassal, and, on the death of the last-entered 
vassal, his heir had to pay relief, or if the lands had been 
disponed by the last-entered vassal then the possessor 
had to pay composition, and to enter with the superior. 
Declarator of If the vassal's heir would not renew the investiture, 

non-entry 

abolished. and a singular successor, if any, also declined to do 
so, the superior could obtain decree of declarator of 
non-entry, which authorised him to resume possession 
of the feu, and demand the rents, until the heir or 
singular successor of the old vassal took entry. As 
no lands can be in non-entry since the passing of the 
Conveyancing Act, 1874, an action of declarator and 
for payment of a casualty has been authorised by the Act 
in lieu of the declarator of non-entry. Section 4 (4) 
enacts : " No lands shall, after the commencement of this 
Act, be deemed to be in non-entry, but a superior who would 
but for this Act be entitled to sue an action of declarator 
of non-entry against the successor of the vassal in the 
lands, whether by succession, bequest, gift, or conveyance, 
may raise in the Court of Session against such successor, 
whether he shall be infeft or not, an action of declarator 
and for payment of any casualty exigible at the date of 
such action, and no implied entry shall be pleadable in 
defence against such action ; and any decree for payment 
in such action shall have the effect of and operate as a 
decree of declarator of non-entry, according to the now 
existing law, but shall cease to have such effect upon • the 
payment of such casualty, and of the expenses (if any) 
contained in said decree ; but such payment shall not 
prejudice the right or title of the superior to the rents 
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due for the period while he is in possession of the lands 
under such decree, nor to any feu-duties or arrears 
thereof which may be due or exigible at or prior to the 
date of such payment, or the rights and remedies com- 
petent to him under the existing law and practice for 
recovering and securing the same ; and the summons in 
such action may be in, or as nearly as may be in, the 
form of schedule B hereto annexed." 

In connection with the contents of this section, it is to 
be observed, that the action is barred (1) if the superior is 
not infeft ; (2) during the lifetime of any vassal who was 
entered under the old system, or who has paid a casualty to 
the superior since 1st October, 1874, the commencement of 
the Act ; (3) during the lifetime of a widower, if the lands 
are subject to courtesy. The demand is limited to the extent 
of one-third, during the lifetime of a widow, if the lands 
are subject to terce. See Begg's Conveyancing Code, 319. 
Prior to the Act, a disponee, although infeft on a disposi- How payment 
tion a me vel de me, could avoid payment of the casualty evaded prior to 

. . 1874 

of composition on the death of his author by arranging 
with the heir of his author to pay relief and to renew the 
investiture. The fee remained full till the heir's death, can it be 
The law is now altered. In the case of Rankin s Trustees, ^^* ^ 
7 R. (H.L.) 10, testamentary trustees of a testator who was 
the last-entereci vassal, took infeftment by recording a 
notarial instrument in March, 1874. After the Convey- 
ancing Act, 1874, came into operation, the casualty of 
composition was demanded from them ; and the Court held 
that, as the trustees were entered with the superior by the 
operation of § 4 (4) of the Act, the heir of the last-entered 
vassal could not be tendered for an entry. The trustees 
had to pay a composition ; but the heir of the last- entered 
vassal could have been tendered for an entry if the trustees 
had not taken infeftment; Duke of Hamilton, 10 R. 1117. 

There are no casualties incident to lands held burgage No casualties 

r u 1 • ^^^^^ burgage 

or by the tenure of bookmg. or booking 

tenures. 



CHAPTER II. 

PEU-CHARTER ; BLENCH-CHARTER ; FEU-DISPOSITION ; FEU- 
CONTRACT ; FEUDALISATION OF VASSAL'S TITLE. 

How a legal A NEW legal fee is now most commonly constituted by 
tuted. charter lEind infeftment thereon. The charter is granted 

by a superior whose title is complete. 
Clauses of fen- The clausos of the modem feu-charter are these : — 

I. The Narrative or Inductive Clause. 
II, The Dispositive Clause. 

III. The Date of Entry. 

IV. The Clause of Tenendds, 
V. The Clause of Reddendo, 

VI. Assignation of Writs. 
VII. Assignation of Rents. 

VIII. An Obligation to Free the Grantee of Duties 
exigible by the Over-Superior and of Public 
Burdens. 
IX. The Clause of Warrandice. 
X. The Clause of Registration. 
XI. The Testing-Clause. 
Juridical Styles, vol. i. 10 ; Hendry's Styles, 15. 
I. Narrative I. The NARRATIVE CLAUSE sets forth (1) the uamos and 

(1) Name • designations of the parties to the deed, and (2) the cause 

(2) Considera- of granting, which the Stamp Act (33 & 34 Vict. c. 97, 

§ 10) requires to be fully and truly stated. 
IL Dispositive H. The DISPOSITIVE CLAUSE is the ruling clause in 

clause. , 

a conveyance of lands. It contains (1) a conveyance 

of the lands, with appropriate words of conveyance ; 

(2) the agreed-on destination ; (3) a description, either 

(a) ad loTtgum, (b) by reference, or (c) by general 
U 
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name ; and (4) the real burdens, reservations, conditions, 
&c., of the grant, (1) The word "dispone" was (i) Worda of 
formerly an essential term . in the dispositive clause, j^ . history 
but the Conveyancing Act, 1874, § 27, provides that^^^^J^"^"" 
it is not competent to object to the validity of any 
deed or writing as a conveyance of heritage coming 
into operation after the passing (7th August, 1874) of 
the Act on the ground that it does not contain the word 
" dispone," provided it contains any other word or words 
importing conveyance or transference or present iMention 
to convey or transfer. Till the commencement of the 
Consolidation Act, 1868, § 20, the word "dispone" was 
necessary in all deeds mortis caiisd and inter vivos 
dealing with heritage. Thereafter the word was unneces- 
sary in mortis causd deeds concerning heritage ; but it 
remained a necessity for inter vivos deeds dealing with 
heritage till 7th August, 1874. (2) The ordinary destina- (2) Destina- 
tion, in the dispositive clause, is to the grantee and his 
heirs and assignees, or to the grantee and his heirs and 
successors. Parties may agree to insert a special destina- 
tion. (3) The subjects disponed are described in the feu- (3) Descrfp- 
charter — (a) ad longum ; (b) by reference ; or (c) by 
general name, (a) As a feu-charter creates a new feudal {a) ad Umgum ; 
estate, a description of the subjects ad longum is most 
appropriate thereto. (6) A description by reference, how- (6) by refer- 
ever, is quite suflScient. With regard to descriptions by ' 
reference, the Conveyancing Act, 1874, § 61, provides 
that, where lands have been particularly described in a 
recorded deed, it is not necessary in any subsequent 
conveyance thereof, in whole or in part, to repeat the 
particular description, but that it is suflScient (1) to 
specify the county, or where the lands are held by 
burgage tenure or by the tenure of booking, the burgh 
and county in which the lands j^re situated ; and (2) 
to refer to the particular description as contained in a 
prior recorded deed. If any description by reference 
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contains the particulars required by the Conveyancing 
Act, it is unchallengeable, § 61 being retrospective in its 

(c) by general effect, (c) The Consolidation Act, 1868, § 13, also con- 
tains a useful provision with respect to the shortening of 
descriptions. (1) Where several lands are comprehended 
in a conveyance in favour of the same person or persons, 
it is competent to insert a clause in the conveyance 
declaring that the lands therein particularly described are 
to be known in future by a general name, which is speci- 
fied. (2) If a conveyance with such a clause is recorded, 
it is competent, in all subsequent conveyances of the 
lands, to use the general name. (3) But in subsequent 
conveyances there must be a reference to a recorded con- 
veyance in which are contained the particular description 
of the lands and the clause giving the general name. 

Bounding A " bounding charter," or *' bounding title,'* is one 

in which the subjects are described by their limits. 
It may be constituted : — (1) By specific boundaries — 
e.g., by walls, streets, rivers, towing-paths, &c. ; (2) by 
measurement and boundaries, the boundaries in this case 
overriding the measurement ; (3) by taxative, as opposed 
to demonstrative, measurement — e,g,, by stating that the 
lands disponed extend to so many acres only ; (4) by refer- 
ence to plans marking out the boundaries ; or (5) by stating 
that the lands lie within a certain area, as in a parish or 
county ; Hendry's Manual, 577. The grantee under a 
bounding title, whilst he may acquire a right of servitude 
outside his boundaries, cannot acquire a right of property ; 
Beid, 7 R. 84 ; Beaumont, 5 D. 1337. 

What a grant A grant of lands carries not only the solum, but all 

eludes. *" real parts and pertinents thereof. Thus a grant of lands 
comprehends what is built on the solum, — houses, 
mills, &c. ; what is in the solum, — minerals ; and what 
grows on the solum without annual culture, — wood and 
fruit. When a property is bounded by a river which is 
non-navigable, the landowner can fish in it for trout, and 
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has the half of the alveus of the stream opposite his WLat it ex- 
cludes. 

lands. But the parts and pertinents of land do not 
include the regalia, either majora or minora. Under Begaiia, 
the regaUa majora, none of which are transferable by the 
Crown or capable of being acquired by prescription, falls 
the Sovereign's right of superiority. The regalia minora 
include, inter alia, salmon fishings and foreshores — which 
are transferable by the Crown or capable of being 
acquired by prescription — and highways and navigable 
rivers, which, like the regalia majora, are not communi- 
cable to a subject by the Crown, nor capable of being 
acquired by prescription. 

A right to salmon fishings may be acquired (1) by How a right 

c 1 i-N r 1 n ^ ' • *<* Salmon fish- 

grant irom the Crown of salmon fishings ; or, what is ings acquired. 

equivalent thereto, of fishings tam in mare quam in aqida 

dulcihus; Forbes, M. 14,250 ; (2) by grant from the 

Crown, or even a subject, cum piscariis or cu7n piscation- 

ibu8, followed by full possession of salmon fishings for the 

prescriptive period of forty years; Bell's Principles, 1112; 

Lord Advocate, 5 Macph. (H.L.) 97; Stuart, 6 Macph. (H.L.) 

123 ; Earl of Zetland, 8 Macph. (H.L.) 144; and (3) by 

prescriptive possession of salmon fishings in virtue of a 

barony title, with or without a general clause of fishings ; 

Bell's Principles, 754,1112, and cases there cited ; Hendry's 

Manual, 583 : Bell's Lectures, vol. i. 606. In order to 

found prescription the fullest possible possession is necessary. 

The dispositive clause is the proper place for all reser- Burdens on 
vations in favour of the superior, and for all restric- 
tions of the rights of the superior or the vassal. Such 
reservations and restrictions are introduced at the close of 
the dispositive clause. A feu-charter often contains one 
or more of these or similar provisions — 

(1) A reservation of mines and minerals. If in the 

clause of reservation there is nothing stated about surface 

damage caused by working the mines and minerals, the 

superior must make good the loss sustained by the vassal, 

c 
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Buchanan, 11 Macph. (H.L.) 13. A reservation of liberty 
of working the minerals in a conveyance of lands is con- 
strued as a conveyance of the lands reserving the right of 
property in the minerals; Duke of Hamilton, 12 R 
(H.L.) 65. (2) A right of pre-emption. (3) A reserva- 
tion of power to divide the superiority; Beirs Prin. 859. 
(4) A clause of irritancy, ob non solutum canonem, which 
is unnecessary; 1597, c. 250. (5) Stipulations as to 
erection of buildings ; and (6) Provision as to allocation 
of feu-duty in the event of the grant being subfeued or 
sold in separate parcels. When a proprietor desires to 
obtain the benefit of any provision as to allocation of feu- 
duty, or where the superior agrees to an allocation of feu- 
duty, the proprietor may, either before or after the deed 
in his favour is recorded in the appropriate Register of 
Sasines, obtain a memorandum indorsed thereon of such 
allocation ; Conveyancing Act, 1874, § 8. 

The reservations in favour of the superior, and the 
restrictions of the superior's and vassal's rights, are 
generally followed up by a clause in these terms : "Which 
several reservations, burdens, and stipulations before- 
written are hereby declared real and preferable burdens 
upon and affecting the subjects hereby disponed,'' and 
these words are usually followed by an irritant clause in 
these terms : " And are appointed to be inserted in any 
notarial instrument to follow hereon, and to be inserted or 
validly referred to in all future deeds of transmission, 
decrees, instruments, and other writs of or relating to the 
said subjects, or any part thereof, otherwise such deeds, 
decrees, instruments, and writs shall be void and null." 
The insertion of these reservations and restrictions in any 
notarial instrument to follow on the charter may also be 
insured by the use of a clause of direction, as afterwards 
explained. There may also be a resolutive clause forfeit- 
ing the right in the lands of the person in default. 
How a real To Constitute a real burden or condition in feudal or 

burden 
ooDstitated. 



J 
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burgage subjects which will be good against singular 
successors, these circumstances must concur — 

(1.) Words must be used which express or plainly 
imply that the subject itself is to be aflfected. 
The burden may be of a continuous nature, or 
of the nature of a specific obligation, which the 
grantee or his successors can perform by one act. 
(2.) The words constituting the burden or condition 

must appear on the record. 
(3.) The burden or condition must not be contrary to 

law or public policy, or useless or vexatious. 
(4.) The party in whose favour it is conceived must 

have an interest to enforce it. 
The essentials of a real burden of a sum of money 
valid against singular successors, are these — 

(1.) The amount must be definite, unless the burden is 

inter naturalia of the feu. 
(2.) The creditor's name must be specified. 
(3.) The burden must be made to affect the lands. 
(4.) The clause declaring the burden must enter the 

Kegister of Sasines. 
To the constitution of a real burden no voces signatce, 
no irritant clause, and no resolutive clause are necessary. 
An irritant clause only gives the superior a ready remedy 
of reducing rights granted in contravention of the burden. 
Though not declared real burdens, and though not on 
record, conditions which are inter naturalia of the feu will 
be good against singular successors. See Tailors of Aber- 
deen, 1 Rob. Appeals, 296 ; Hope, 2 Macph. 670; Earl of 
Zetland, 9 R. (H.L.) 40 ; and Bell's Lectures, vol. i. 613. 

Prior to the Conveyancing Act, 1874, it was necessary Reservations, 

j» 1 . ,1 ••! IT ^ 1 . conditions, and 

m a feu-charter or other origmal conveyance ot lands to covenants 
set forth the reservations and conditions of the feu adma^belm-" 
longvm, although in subsequent transmissions of the sub- ^^^1'^^^''^''- 
jects the reservations and conditions could be referred to as 
contained in a recorded deed or instrument in which they 
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were set forth ad longum; Consolidation Act, 1868, § 10. 
But the necessity for inserting reservations and conditions 
in an original conveyance of lands has been relaxed by the 
Conveyancing Act, 1874, § 32, which provides: "Reserva- 
tions, real burdens, conditions, provisions, limitations, obli- 
gations, and stipulations affecting land may be validly and 
eflfectually imported into any deed, instrument, or writing 
relating to such lands by reference to a deed, instrument, or 
writing applicable to such lands, or to the estate of which 
such lands form a part, recorded in the appropriate Register 
of Sasines, and in which such reservations, real burdens, 
conditions, provisions, limitations, obligations, and stipula- 
tions are set forth at full length, and a reference in the 
form set forth in schedule H hereto annexed, or in a similar 
Deeds setting form, shall be sufficient. And it shall be lawful for any 
tions under proprietor of lauds to execute a deed, instrument, or writ- 
tor is to^fX^^ iiig setting forth the reservations, real burdens, conditions, 
c-» an s. provisions, limitations, obligations, and stipulations under 
which he is to feu or otherwise deal with or affect his 
lands, or any part thereof, and to record the same in the 
appropriate Register of Sasines ; and the same being so 
recorded, such reservations, real burdens, conditions, 
provisions, limitations, obligations, and stipulations may 
be effectually imported in whole or in part by reference 
into any deed or conveyance relating to such lands 
subsequently granted by such proprietor, or by his heir 
or successor, or by any person whatsoever, provided it is 
expressly stated in such deed or conveyance that it is 
granted under the reservations, real burdens, conditions, 
provisions, limitations, obligations, and stipulations set 
forth in such deed, instrument, or writing." 
MonopHesof The Convcyancing Act, 1874, § 22 — (1) annuls all 

sunenor 8 

agents aboi- monopolies of supcrior's agents, although stipulated for 
^ * . , before the commencement of the Act : and (2) enacts 

Clause against ' ^ ^ 

subinfeudation that all couditious made after the commencement of the 

of no effect ^ ^ .... /v. 

unless made Act, bv which Subinfeudation is prohibited, are of no effect. 

before 1874. ' ^ r > 
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A condition against subfeuing made prior to the Act is 
still valid. 

The dispositive clause is the ruling clause of a deed. Dispoeitive 
In the event of discrepancy between it and the other cbiSse. ^ 
clauses, it will rule. In Okancellor, 10 Macph. 995, 
testators, in the narrative of their Taortis caitad deed, 
desired their property to go to a lady for life, and to her 
daughters in fee. The dispositive clause conveyed a house 
to the lady and her two daughters, or the survivors or 
survivor of them. The dispositive clause received effect. 
If it is ambiguous, it may be interpreted by the aid of 
other clauses ; Bell's Principles, § 760. 

III. Term of Entry. — Where no term of entry is m. Term of 
stated in a conveyance of lands, the entry, unless a- ^ '^* 
different intention appears from the terms of the convey- 
ance, is held to be the first term of Whitsunday or 
Martinmas after the date or last date of the conveyance ; 
Conveyancing Act, 1874, § 28. 

IV. The Clause of Tenendas has for its object the iv. Tenendcu. 
specifying of the holding by which the lands are to be held. 

In a feu-charter the holding is always de me, 

V. The Reddendo states the annual prestations to be v. Reddendo, 
rendered by the vassal to the superior. In other words, it 

states what is the feu-duty. It was competent prior to the 
commencement of the Conveyancing Act, 1874, for parties 
to arrange the payment of feu-duties and casualties in the 
way most agreeable to them. In feus granted after the Feu-duty must 

-_ , i/»i be of fixed 

commencement of the Act, the annual feu-duty must amount or 
be of fixed amount or quantity, § 23. If casualties **^*^ 
are to be payable to the superior, it is stated in the 
clause of reddendo what they are. Since the commence- Casualties not 

. . , . T due under new 

ment of the Conveyancmg Act, no casualties are due ea; charters «c 
lege ; and, if they are now stipulated for, they must 
be payable at fixed times or intervals, and of definite 
amount or quantity, § 23. It is not competent to 
stipulate for a casualty to be paid on the succession of 
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Feu-dutjr a an heir, or the acquisition of a singular successor. The 
feu-duty, whether it appears on the Register of Sasines 
or not, is a real and preferable burden on the lands ; 
and the superior's claim for payment is preferable to 
the claim of any third party upon the feu made through 
the vassal; Bell's Lectures, vol. i. 634. Interest is not 
due ex lege on feu-duty ; but it may be stipulated for, 
and it runs from the date of a judicial demand for 

How vassal payment; Tweeddalea Trustees, 7 R 620. If a vassal 

who dispones is ,. . n i- i i i 

freed of liabii- oispones his estate he contmues personally liable to the 
duty. superior for payment of the feu-duty, and for the perform- 

ance of the whole obligations of the feu, until his disponee 
takes infeftment, and until notice of change of ownership 
of the feu has been given to the superior ; Conveyancing 
Act, 1874, § 4 (2). Formerly a vassal was only relieved 
of liability for the prestations of the feu by the formal 
entry, under the old law, of the new proprietor. 

In a feu-contract (see p. 28), the grantee, his heirs 
and assignees, or the grantee, his heirs and successors 
in the lands, are usually taken bound to pay the 
feu-duty. But if the grantee, his heirs, executors, and 
successors, conjunctly and severally, are so bound, then 
the grantee and his personal representatives are liable 
in perpetuity for the payment of the feu-duty, notwith- 
standing the infeftment of a disponee and notice of change 
of ownership. See Police Commissioners of Dundee, 11 
R 586. 
VI. Aasigna- VI. ASSIGNATION OF Writs. — This clause, in the trans- 
mission of a fee of property or superiority already created, 
is in the form, " I assign the writs." The clause imports, 
unless specially qualified, " an absolute and unconditional 
assignation to such writs and evidents, and to all open pro- 
curatories, clauses, and precepts, if any, and as the case may 
be, therein contained, and to all unrecorded conveyances 
to which the disponer has right ;" Consolidation Act, 1868, 
§ 8. The form of the clause given is not suited to a^ 
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feu-charter. The clause, as it appears in a feu-charter, is 
an assignation of the writs, but to the eflfect only of main- 
taining and defending the right of the grantee, and 
contains an obhgation on the part of the superior to make 
them forthcoming on all necessary occasions. When the 
vassal is to get right to any special obligation (e.g., an 
obligation of relief from stipend, and augmentations of 
stipend) contained in the superior's titles, but not trans- 
mitted by the ordinary clause of assignation to writs, such 
ought to be specially assigned in the form supplied by the 
Conveyancing Act, § 50, schedule M. The assignation 
to writs in its statutory form may carry more to the 
disponee in one case than in another. If, for example. A, 
in feuing, grants a clause of relief from stipend in favour 
of his vassal B, and B, after infeftment, sells to C, C 
will get the benefit of the clause ; it is part and parcel of 
the original feu, and runs with the lands. But if A feus 
to B without such a clause, and B, in selling, insert such 
a clause in his disposition to C, while C and his heir (at 
least, if he makes up a title by service, Spottiswoode, 
15 D. 458) will take the benefit of the clause, a disponee 
of C will not unless C assigns it to him. In the first 
case, there is " privity of estate '* between A and C. In 
the second case, the relation of superior and vassal does 
not exist between B and C*s disponee. See Bell's Lectures, 
vol. i. 629, 637-8, 690-1. 

VII. Assignation to Kents. — The statutory form is, vii. Assigna- 
" I assign the rents." This clause, if not qualified, is held ^^^ ^^^^ ^' 
to import an assignation to the rents to become due for the 
possession following the term of entry, according to the 
legal and not the conventional terms,— that is, the disponee 
has right to the rents due for the possession following the 
term of his entry — " unless in the case of forehand rents, 
in which case it shall be held to import an assignation to 
the rents payable at the conventional terms subsequent to 
the date of entry,*' — that is, the disponee has right to all 
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rents payable according to the lease subsequent to the 
date of his entry ; Consolidation Act, 1868, § 8. What- 
ever be the conventional terms for payment of rent, the 
legal terms are— (1) in arable farms, Whitsunday after 
sowing (i.e,, six months after entry to the arable lands), 
and Martinmas after reaping ; (2) in pastoral farms, Whit- 
sunday on entry, and Martinmas thereafter ; and (3) if the 
farm is mixed, it is considered, as regards payment of rents, 
to be an arable farm if the tenant's profits are chiefly 
derived from the arable land, and a pastoral farm if the 
tenant's profits are chiefly derived from the pastoral land. 
Suppose that A lets to B two arable farms, X and Y, with 
entry to the lands at Martinmas, 1885, and that, by the 
leases, the first half-year's rent for X is due at Martinmas, 
1886, and that for Y at entry. The estate, on which 
are the two farms, is sold to C, with entry at Martinmas, 

1886. C, whose disposition contains the clause, " I assign 
the rents," qualified in no way, draws the half-year's rent 
due at Martinmas, 1887, for X, the first rent legally due 
for the possession subsequent to the term of his entry. He 
draws the half-year's rent payable for Y at Whitsunday, 

1887. The rent so payable for Y is for the period from 
Whitsunday, 1887, to the following Martinmas ; and there- 
fore C loses a half-year's rent of Y. See Bell's Lectures, 
vol. i. 638 et seq., and Begg's Conveyancing Code, 31. 

vni. Clause YUL The Clause of Obligation to relieve of public 
toSve^of burdens, &c., in a disposition, is in the form, "I bind myself 
Sens!^ ^^^ ^^ fr^® ^^d relieve the said disponee and his foresaids of all 
feu-duties, casualties, and public burdens." It may be quali- 
fied ; but if not, it imports an " obligation to relieve of all 
feu-duties, or other duties or services or casualties payable 
or prestable to the superior, and of all public, parochial, 
and local burdens due from or on account of the lands con- 
veyed prior to the date of entry;" Consolidation Act, 1868, 
§ 8. It has been settled that, notwithstanding the implied 
entry effected by the Conveyancing Act, 1874, in favour 
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of a dispones who records his disposition, such disponee 
will be entitled, in virtue of the clause, to cjaim relief from 
his author of a casualty which he has had to pay to the 
superior, but which was due by the death of the last- 
entered vassal, before the date of the disposition ; Straiton 
Estate Co., 8 R. 299. The statutory form of this 
clause is inappropriate to feu-charters. The clause, in a 
feu-charter, may take the form, " And I bind myself and 
iny foresaids to free and relieve the said B and his fore- 
saids of all feu-diities and casualties, or sums of money in 
lieu thereof, payable to my superiors now and in all time 
coming, and of all public and parochial burdens exigible 
prior to said term of entry ;" Juridical Styles, vol. i. 12. 
The superior sometimes undertakes to relieve the vassal 
of burdens (e.g., stipend and augmentations of stipend) 
which otherwise he would require to bear. Such an 
obligation is valid against himself and his successors in 
the superiority, Stewart, 8 Macph. (H.L.) 1 ; but it is not 
limited to the amount of the feu-duty, Dunbar's Trustees, 
5R. (H.L.)221. 

IX. Clause of Warrandice. — The statutory form is, ix. clause of 
*' I grant warrandice.'' This clause in any deed, onerous or ^*'"^ *°®' 
gratuitous, deahng with heritage, means (1) absolute war- 
randice as regards the lands and writs, and (2) warrandice 

from fact and deed as regards the rents. If no warrandice 
is expressed, the warrandice implied is (1) simple warrandice 
in gratuitous deeds; (2) warrandice from fact and deed 
when there is not a full price ; (3) absolute warrandice where 
the transaction is for a full price ; and (4) real warrandice 
in excambions. 

X. Clause of Registration. — The statutory form is, x. clause of 

X ••!<•/• • .. mi registration. 

"1 consent to registration hereof for preservation. The 
clause imports consent to registration and a procuratory of 
registration in the Books of Council and Session, or other 
judges' books competent, therein to remain for preserva- 
tion. Feu-charters, however, can be recorded for preser- 
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vation, in the Books of Council and Session only ; 1693, 
c. 35. Dispositions of a feu, once constituted, can be 
recorded either in the Books of Council and Session or 
other competent books for preservation, if they contain a 
clause in the above form ; and if they contain the clause 
— "I consent to the registration hereof for preservation 
and execution," — they can be recorded in the books men- 
tioned for execution as well as for preservation ; Consoli- 
dation Act, 1868, §§ 8, 138. 

XI. Testing-Clause. — The essentials of authentication 
before the commencement of the Conveyancing Act, 1874, 
were — (1) the signature of the grantor to the deed, (2) the 
signature of two witnesses, and (3) the testing-clause had 
to contain (a) the name and designation of the writer of the 
deed, (6) the designations of the witnesses, and (c) if 
written on more than one sheet, the number of pages 
of which the deed consisted. Now, it is not necessary 
that, either in the testing-clause or other part of the 
deed, the name or designation of the writer be given, the 
number of pages be mentioned, or the designations of the 
witnesses be stated, provided that, if the witnesses* design- 
ations be not in the deed, they be appended to their sub- 
scriptions, either by themselves or any other person, before 
the deed is recorded in any register for preservation or 
founded on in any Court ; Conveyancing Act, 1874, § 38. 

Any deed, whether relating to land or not, if the 
granter is unable to write from any cause, permanent or 
temporary, may, after being read over to him, be validly 
executed on his behalf by (a) a notary-public, or (6) a 
justice of the peace. The notary-public or justice signs the 
same for him in his presence and by his authority, before two 
witnesses. The docquet of the notary or justice of peace, 
which must be holograph, sets forth that the granter of 
the deed authorised the execution, and that the same had 
been read over to him in presence of the witnesses, §41. 
A parish minister can act in his own parish as a notary 
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in the execution of a testamentary writing of a person 
residing in his parish. 

Section 39 of the Conveyancing Act, 1874, is also Deed not to be 
important, and is in these terms : — " No deed, instrument, l^robative?*^ 
or writing subscribed by the granter or maker thereof, and 
bearing to be attested by two witnesses subscribing, and 
whether relating to land or not, shall be deemed invalid 
or denied effect according to its legal import because of 
any informality of execution, but the burden of proving 
that such deed, instrument, or writing so attested was 
subscribed by the granter or maker thereof, and by the 
witnesses by whom such deed, instrument, or writing bears 
to be attested, shall lie upon the party using or upholding 
the same, and such proof may be led in any action or 
proceeding in which such deed, instrument, or writing is 
founded on or objected to, or in a special application to 
the Court of Session, or to the sheriff within whose juris- 
diction the defender in any such application resides, to 
have it declared that such deed, instrument, or writing 
was subscribed by such granter or maker and witnesses." 

Clause of Direction. — Immediately before the testing- clause of 
clause of any conveyance of lands, it is competent to insert 
a clause of direction, specifying the part or parts of the deed 
which the granter desires to be recorded in the Kegister of 
Sasines. If the deed bearing a warrant of registration, in 
which express reference is made to the clause of direction, 
is presented for registration, the keeper of the register 
records (1) such part or parts only as are referred to in 
the clause of direction, along with (2) the clause of direc- 
tion, (3) the testing-clause, and (4) warrant of registration. 
If the warrant of registration makes no reference to the 
clause of direction, the whole deed is put on record. If a 
notarial instrument is expede on a conveyance with a clause 
of direction, it must not omit the part or parts directed 
to be recorded; Consolidation Act, 1868, § 12. It is 
doubtful whether it is competent, by clause of direction. 
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to direct the whole deed to be recorded. When, however, 
the granter of a deed is anxious to secure the insertion of 
any real burdens and qualifications in any notarial instru- 
ment expede on it, he may not only use the clause of 
direction, but also, by the terms of the deed, direct them 
to be inserted or referred to in every instrument, and when 
this direction is made, they '* shall be inserted or referred 
to in manner provided by this Act in every instrument 
applicable to such lands to be expede in virtue of this 
Act ;" Consolidation Act, 1868, § 146. 

The Blench-Charter is now rarely used. The tenendas 
states that the subjects are held in free blench farm, fee, 
and heritage for ever. The reddendo clause bears that the 
grantee pays one penny Scots or a similar elusory duty in 
name of blench farm annually. 

The Feu-Disposition is now the feu-charter under a 
different name. " The feu-disposition, in its original form, 
differed from the feu-charter in having an obligation to in- 
feft, wherein the teTiendaa and reddendo were incorporated 
instead of forming separate clauses, as in the charter ; and 
as it did not fall under the Act 1693, c. 35, was registrable 
in any Judge Ordinary's books, and not only in those of 
Council and Session. This was its only advantage, and pro- 
bably was the origin of its adoption;" Hendry's Styles, 43. 

The Feu-Contract is a bilateral deed, and it is resorted 
to when parties wish to be able to enforce by personal 
diligence the stipulations of the contract. It contains a 
clause of registration, in which parties consent to registra- 
tion for preservation and execution ; Juridical Styles, voL 
i. 35; Hendry's Styles, 43; Consolidation Act, 1868, § 138. 

How a Vassal feudalises his Title, — A vassal may com- 



How a vassal 

feudalises his •, , ^ . , . ^ •■ 

title now. plcto his title now 



(1.) By recording the feu-charter or other original deed of 
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conveyance with a warrant of registration, in the appropri- 
ate Register of Sasines ; Consolidation Act, 1868, § 15; or 

(2.) By expeding and recording notarial instrument, 
with warrant of registration, in the appropriate Register of 
Sasines ; Consolidation Act, 1868, §§ 12, 17, sched. (J). 

The method of constituting the feudal relationship — (1) How a vassal 

_^.^,, . . , ,/»r^o feudalised his 

prior to 1845 (that is, prior to the commencement oi 8 & title. 
9 Vict. c. 35); (2) between 1845 and 1858 (that is, 1st 
October, 1858, the commencement of the Titles to Land 
Act, 21 & 22 Vict. c. 76, which was extended by 23 & 24 
Vict. c. 143 to burgage subjects); (3) between 1858 and 
1868 (that is, 31st December, 1868, the commencement 
of the Consolidation Act, 1868) ; and (4) from 1868 to 
1874 (that is, 1st October, 1874, the commencement of 
the Conveyancing Act, 1874), may be shown thus — 

( 1 . ) Prior to 1845. Prior to 1845. 

The granting of the charter or other original deed of 
conveyance had to be followed by — 

(a) Symbolical delivery on the grounds ; and 

(6) The expeding of an instrument of sasine, and the 
recording thereof within sixty days of its date. 

Separate acts of infeftment had to be taken where the When separate 
lands were either locally or legally discontiguous. Lands ment neces- 

sarv 

were legally discontiguous when they were held — (a) by 
different tenures ; (jS) by different titles ; or (7) of differ- 
ent superiors. 

The precept of sasine (not necessary since 1858) onpreceptof 
which the instrument proceeded in the conveyance was charter, &c. 
directed to . . . procurators ; and the instrument of Form of 

■^ ^ ^ instrument. 

sasine, beginning with an invocation, and the date accord- 
ing to the Christian era, and year of the sovereign's reign, 
recited the appearance of the superior's bailie, the vassal's 
attorney, the notary-public, and two witnesses on the 
ground, &c., and was authenticated by the notary's docquec 
in Latin, and the subscriptions of. the notary and the 
witnesses on each page. For ceremony of infeftment 
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and the clauses of the instrument of sasine, see Hendry's 
Manual, 632, 633. 
Between 1845 (2.) Between 1845 and 1858. 

The granting of the charter was followed by — 
The expeding of an instrument of sasine, and the 
recording thereof within the lifetime of the 
party in whose favour the instrument was 
expede. 
The Infeftment Act, 1845, (1) made unnecessary 
symbolical delivery on the lands ; (2) introduced a short 
form of instrument of sasine ; (3) made one infeftment suflGi- 
cient, whether the lands were locally discontiguous or held 
by same or different titles, or of one or more superiors, 
§ 1 ; (4) allowed the instrument of sasine to be recorded 
at any time during the life of the party in whose favour it 
was expede, § 3 ; and (5) introduced a precept of sasine, 
in a short form, addressed to any notary-public, § 5. 
Between 1858 (3.) Between 1858 and 1868. 

The granting of the charter was followed by — 

The recording of it, with a warrant of registration, 

within the lifetime of the grantee. 
In two cases only was it optional for the grantee to 
have expede and recorded a notarial instrument — (1) 
where the conveyance in his favour was contained in a deed 
for further purposes and objects, e.g,^ a marriage-contract, 
deed of trust, or deed of settlement ; or when it (2) conveyed 
separate lands or separate interests in the same lands to 
the same or different persons; 21 & 22 Vict. c. 76, § 2. 
This Act first authorised the use of a clause of direction. 
After 1868. (4.) After \f^m to 1874. 

The grantee of a charter could feudalise his title — 
(a) By recording it, with warrant of registration, at any 

time during his life ; or 
(6) By expeding a notarial instrument, and recording it, 
with a warrant of registration, at any time 
during his life. 
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The Consolidation Act, 1868, § 17, allows a notarial 
instrument to be expede on any conveyance, not simply 
on deeds for further purposes or conveying separate lands 
or separate interests in the same lands. The Conveyanc- 
ing Act leaves untouched, in this respect, the provisions 
of the Consolidation Act. 

All writings whatsoever which may be recorded in the Warrants of 
Kegister of Sasines require to have warrants of regis- 
tration signed by the party on whose behalf it is desired 
to record them, or by an agent ; Consolidation Act, 1868, 
§ 15 ; Consolidation Amendment Act, 1869, § 9 ; and 
Conveyancing Act, 1874, § 33. Writs afifecting land 
held burgage prior to the commencement of the Con- 
veyancing Act, 1874, § 25, are recorded in the Burgh 
Register, and writs dealing with lands in Paisley, held by 
booking tenure, are recorded in the Register of Booking 
at Paisley. If a writ is to be recorded in the Register of 
Sasines for preservation, or for preservation and execution 
as well as for publication, the warrant of registration 
must take notice of the fact ; Land Registers (Scotland) 
Act, 1868, § 12. 

The General Register of Sasines in Edinburgh and the General Regis- 
Particular Registers were founded by 1617, c. 16 ; and 
1693 c. 13, declared all infeftments preferable according 
to the date and priority of registration. Up till 1845, as 
already stated, instruments of sasine had to be recorded 
within sixty days of their date. Now a conveyance or 
notarial instrument can be recorded at any time during 
the life of the grantee. By the Land Registers Act, 
1868, the Particular Registers of Sasines were abolished. 
The General Register in Edinburgh, now the only com- 
petent register for the publication of all deeds relating to 
land not held burgage or by booking tenure has been so 
kept from and after 31st December, 1868, that the writs 
applicable to each county are entered in a separate series 
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of presentment books ; minuted in a separate series of 
minute-books ; and engrossed in a separate series of register 
volumes, in the order of presentment. If a writ contains 
land in more than one county, the ingiver of it enters it in 
the presentment book of the diflferent counties specified in 
the warrant of registration, and it is minuted in the minute- 
book of each such county, and engrossed at length in the 
division of the register appUcable to one of such counties ; 
and further, a memorandum is entered in each division 
of the register applicable to the other county or counties 
in the presentment book or books of which it is entered, § 3. 
Where two or more writs transmitted by post are received 
by the keeper of the General Register of Sasines at the same 
time, they are deemed to be presented and registered con- 
temporaneously, § 6, and Consolidation Act, 1868, § 142. 
Extracts of all conveyances or deeds, warrants of registra- 
tion, and instruments so recorded in the Register of Sasines, 
make faith in all cases as the recorded conveyances or 
deeds, warrants, and instruments themselves would have 
done, *' except where any such conveyance or deed, warrant, 
or instrument so recorded shall be offered to be improven." 
In case of any defect in any notarial instrument, or in 
the recording of any conveyance, or of any warrant of 
registration, recorded in the Register of Sasines, it is com- 
petent of new to make and record such instrument, or of 
new to record the conveyance with the original or a new 
warrant of registration, as the case may require ; Consoli- 
dation Act, 1868, § 143. 
Recorded deed *' No challenge of any deed, instrument, or writing 

or instrument i-i* t**^ /•n* ^ m • m . 

not challenge- recorded in any Register oi Sasines shall receive enect on 
of eraanfes in the grouud that any part of the record of such deed, instru- 
'®^ ' ment, or writing is written on erasure, unless such erasure be 

proved to have been made for the purpose of fraud, or the 
record is not conformable to the deed, instrument, or 
writing as presented for registration ; *' Conveyancing Act, 
1874, § 54. 



Conveyance 
and instru- 
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recorded of 
new. 



CHAPTER III. 

MISSIVES OF SALE ; MINUTE OF SALE ; ARTICLES OF ROUP ; 
DISPOSITION ; COMPLETION OF DISPONEE's TITLE. 

If a vassal has a feudalised title, the transference of his How a feudal 
estate is accomplished by his granting a disposition to his created, is 
disponee. If the vassal has not a feudalised title, he 
transfers his right to the estate by granting an assigna- 
tion, written on, or apart from the disposition assigned to 
his disponee. The assignation of an unfeudalised title will 
be treated in another chapter; and before the disposi- 
tion is spoken of, reference may be made to writs, which 
often, but not necessarily, precede the granting of the dis- 
position — 

I. Missives of Sale. 
II. Minute of Sale. 
III. Articles of Roup. 
An agreement to sell land is binding on neither the Sales of land 
seller nor the purchaser until it is reduced to writing, ing, unless ret 
The writing must be either holograph or tested, and bind i:Bace.'^" 
both parties. If, however, a verbal and concluded agree- 
ment to sell land has been followed by rei interventus, 
locus pcenitenticB is excluded. See Bell's Principles, 
25, 26. 



I. Missives of Sale. — If in a sale of land missives — an Missives of 

oflfer and an acceptance — are used, they (1) require to'^®* 

show consenaua in idem as to subjects sold, and price ; 

and (2) must be probative. 

33 J, 
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Minute of sale 
—when used. 



Contents of 
minute. 



11. Minute of Sale. — When from any cause a disposi- 
tion cannot be granted at the date of sale, or where the 
state of the seller's title is doubtful, or, it may be, when 
the conditions of sale are numerous, a minute of sale is 
preferable to missives. 

The contents of an ordinary minute of sale are that 
the vendor agrees to sell and the purchaser to buy certain 
subjects, which are described at length, or by reference, 
on the following or similar terms : — (1) That the price is 
a certain sum. (2) That on payment of the price, the 
seller shall deliver — (a) a disposition, with all usual 
clauses, to the purchaser ; (6) a valid title to the subjects ; 
(c) official searches, real and personal, for the respective 
prescriptive periods (see p. 36). (3) That the purchaser is 
to have right to rents, &c., after the date of entry ; and 
(4) that any question of dispute is to be settled by a 
person named as referee ; Jur. Styles, vol. L 75. Either 
the minute or the missives of sale are a good ground for 
raising an action of adjudication in implement. 



Articles of 
roup. 

Contents of 
articles. 



III. Articles of Roup. — ^When lands are sold by public 
roup, the conditions of the sale are contained in articles of 
roup. After the subjects to be exposed for sale are described, 
either ad longum or by reference, the articles set forth — 
(1) the upset price ; (2) the excess of an offer above a 
preceding offer ; (3) time of entry ; (4) a provision about 
the deposit of the price, in whole or in part ; (6) a provi- 
sion that, on failure to deposit, the sale may be declared 
forfeited ; (6) a provision that, on payment, searches and 
a disposition of subjects are to be delivered ; (7) a provi- 
sion that titles are to be delivered to the extent of a legal 
progress ; (8) the knowledge of offerers as to the rental ; 
(9) the way in which the expense of the transfer is to be 
borne ; (10) a reference to arbiters named ; (1 1) the judge 
of the roup ; and (12) the penalty to be paid by the party 
failing to perform ; Jur. Styles, vol. i. 77. 
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In connection with the contents of the minute of sale 
and articles of roup several important questions occur ; 
and among them are these : First, What is a valid legal 
or prescriptive progress of titles ? Second, What registers 
require to be searched for incumbrances ? Third, What is 
the legal eflfect of an agreement to take the title as it 
stands ? 

Prescriptive Progress of Titles. — Before the Conveyanc- Prescriptive 
ing Act, 1874, § 34, came into operation, the Act 1617, titles. 
c. 12, contained the law of positive prescription. The 
Act 1617, c. 12, required for a prescriptive title in land Requirements 
rights forty years' possession, actual or civil, but com- c. 12. 
plete in degree continually and together, in virtue of an 
infeftment, and without lawful interruption. Therefore, Prescriptive 
the law of prescription, before it was altered by theS?!^^** 
Conveyancing Act, 1874, demanded, in the absence of 
contrary stipulation, from a seller of an estate — (1) an 
infeftment in the lands dated forty years prior to the 
date of the disposition to the buyer ; (2) titles con- 
necting him with such infeftment ; (3) the warrant of 
such infeftment — e,g,, feu-charter, disposition, &c., if the 
progress started ,from the infeftment of a singular suc- 
cessor; but if the prescriptive progress started from 
the infeftment of an heir, the seller did not require 
to produce the warrant of the heir's infeftment — e.g., 
precept of clare constat, &c. ; and (4) there had to be, in 
virtue of such infeftment, forty years' possession, actual 
or civil, continuous, and complete in degree. Section 34 changes by 

OonvevAncinfiT 

of the Conveyancing Act, 1874, has altered the old law of Act, 1874. 
prescription with regard to the title and period of prescrip- 
tion. ' According to the Conveyancing Act — (1) any ex facie 
valid irredeemable title to an estate in land, recorded in 
the appropriate Register of Sasines, is sufficient foundation 
for prescription; (2) possession following on such recorded 
title for the space of twenty years continually and together, 
peaceably and without lawful interruption, is, for the 
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purposes of 1617, c. 12, equivalent to possession for forty 
years by virtue of heritable infeftments, for which charters 
and instruments of sasine or other sufficient titles are 
produced; and (3) if such possession has continued for 
thirty years, no deduction is to be made for minority or 
Prescription legal disability. But the Act does not alter the old 
law relating to the acquisition of any servitude or of any 
public right of way or other public right, to acquire which 
Decree of forty years' possession is still necessary. As a decree of 
and prescrip- adjudication is not an ex fade valid irredeemable title, 
there must be now, as before 1874, forty years' possession, 
after the expiry of the legal, in virtue of the infeft- 
ment taken on it, to secure a valid prescriptive title, 
Heir can Hintou, 10 K 1110. In Bvxihanan and OeiU, 9 R. 1218, 
sion to ances- an Opinion was expressed by the Court that the effect of 
disp^onee^to*^ sectiou 34 of the Conveyancing Act, 1874, was to substi- 
authors. ^^^ twenty for the forty years required by the Act 1617, 
c. 1 2, for all the purposes of the latter Act ; and in Brodie, 
12 R. (H.L.), 52, it was held that the section had not 
shortened the period of the negative prescription as 
regards the extinction of a burden affecting property ; 
1469, c. 28 ; 1474, c. 54. As before 1874, so now, an 
heir not infeft may ascribe his possession to his ancestor's 
infeftment, and a disponee not infeft can ascribe his posses- 
sion to his author's infeftment ; Bell's Lectures, vol. ii. 705. 
The buyer is entitled to resile from his obligation to pay 
Valid title the price if the seller is unable to give him a valid pro- 
duced, Ind^ scrip tive title, Robertson, 2 D. 1494 ; and the buyer may 
reasonable bring the transaction to an end if the seller fails to 
time. produce a title within a reasonable time, Raebum, 10 

S. 761. 
Begisters to be Registers to he Searched for Incumbrances and Dili- 
gences. — Not only is a seller bound to show a valid title 
to the subjects, but he is also bound, if there is no contrary 
agreement, to furnish a search showing that the subjects 
are free of incumbrances and diligences. If incumbrances 
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or diligences — it matters not when constituted or whether 
disclosed by the registers or not — exist, he is bound to 
have them removed, otherwise the buyer may resile from 
the sale. The registers to be searched are — 

1. Sasine Registers. 

(1.) The Particular Register of Sasines, &c., for the 
district or shire in which the lands are situated. These 
local registers were discontinued at different dates by the 
Land Registers Act, 1868, § 8 (31 & 32 Vict. c. 64). 

(2.) General Register of Sasines for all parts of Scot- 
land, ending 31st December, 1868 ; ibid, § 3. 

(3.) General Register of Sasines (divisional and current), 
commenced on 1st January, 1869, and so kept that there 
are separate presentment books, minute-books, and register 
volumes for writs applicable to each county. 

(4.) Burgh Registers (established by 1681 c. 11) in the 
case of burgage subjects. 

(5.) Register of Booking in Paisley in the case of lands 
held by Booking tenure. 

2. Records of Personal Diligence. 

(1.) Register of Abbreviates of Adjudications. 

(2.) General Register of Inhibitions. 

(3.) Particular Register of Inhibitions for the county in 
which the subjects are situated. 

(4.) Register of Inhibitions and Adjudications. 

The Particular Registers of Inhibitions were abolished as 
at 31st December, 1868, and the General Register of Inhibi- 
tions and the Register of Abbreviates of Adjudications were 
made one register by the Land Registers Act, 1868, §§ 16, 
17, — viz., the Register of Inhibitions and Adjudications. 

The Consolidation Act, 1868 — (1) made it competent to 
register a notice of inhibition, and if the inhibition itself 
and the execution of it be recorded not later than 
twenty-one days thereafter, the inhibition has effect from 
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What search 
can now be 
demanded. 

In the sasine 
records. 



the registration of the notice, but otherwise only from the 
date of the registration of the inhibition and execution, 
§ 165 ; (2) provided that no inhibition is to have effect 
against acquirenda, unless an estate is destined, at the date 
of the inhibition, to the inhibited person by a deed of 
entail or other indefeasible title, § 157 ; (3) enacted 
that no summons of reduction, or of constitution, adjudi- 
cation, or constitution and adjudication has any effect 
in rendering litigious the lands to which such sum- 
mons relates, except from and after the date of the 
registration of a notice of the summons, § 159. The 
Conveyancing Act, 1874, not only shortens the period 
of positive prescription, but also enacts that all inhi- 
bitions shall prescribe in five years, unless they are 
recorded of new before the expiration of each period of 
five years, or are continued by a memorandum applicable 
to them which has to be recorded before the expiration 
of such period, § 42. 

These important enactments have given rise to great 
diversity of opinion regarding the search which can 
competently be demanded by a buyer from a seller. As 
regards the sasine records, which show the incumbrances, 
if any, on the property to be sold or burdened, it is the 
general opinion that a search against the subjects ought 
to take place in them from a date forty years prior to the 
date of closing the proposed transaction. The search will 
therefore be for forty years back from the date of the 
transaction — (1) in the Particular Kegister of Sasines 
for the district or shire in which the subjects are 
situated to the end of the register ; (2) in the General 
Kegister of Sasines for all parts of Scotland to the end of 
the register ; and (3) in the General Register of Sasines 
for the county or district from the commencement of the 
register. If the subjects are held burgage, the Burgh 
Register of Sasines, and if the subjects are held by book- 
ing tenure (a tenure only existing in Paisley), the Register 
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of Booking, instead of the registers named, will be searched. 
Opinions are by no means the same as to what is required in personal 
for a search in the Personal Diligence Records, which show 
whether the subjects are affected by diligence. The 
compilers of the Juridical Styles (vol. i. 489) recommend 
a search " in the General Register of Sasines and in the 
Particular Register of Sasines for the county or district 
in which the lands lie, to their close ; and since its 
commencement, the General Register of Sasines for the 
county or district, or in the Burgh Register of Sasines, 
as the case may be, from a date forty years prior to the 
date of closing the proposed transaction ; and in the 
Register of Abbreviates of Adjudications for the period 
from the date of recording the title which forms the 
foundation of the prescriptive progress, or earlier if 
required to show the discharge of any sequestration or 
recorded diligence, but not for a longer period than forty 
years in any case ; and in the Register of Inhibitions 
for five years against the successive proprietors of the 
property for the last forty years, within which period all 
inhibitions now prescribe, unless renewed in terms of the 
42nd section of the Conveyancing Act of 1874.'' But 
see " Handbook of Records," by Messrs. Miller and Bryce, 
professional searchers of records, Edinburgh. 

There may be several burdens which do not appear on Burdens not 
record. Among the burdens not disclosed by any search search*.^' ^ 
are these — (1) courtesy ; (2) terce ; (3) servitudes ; a Courtesy. 
positive servitude being constituted (a) by prescriptive slrvftudes.. 
possession for forty years," or (b) by grant followed by 
possession, as well as (c) by grant appearing in the 
record ; and a negative servitude by grant which may or 
may not enter the record ; (4) succession duty, a first Succession 
charge, by 16 & 17 Vict. c. 51, § 42, on the interest of "^" 
the successor to the lands. (5) A search for the ordinary Bonds consti- 

• J '11 i. •! J" 1 I- 'j. i_i 'j.' tuted prior to 

period will not necessarily disclose heritable securities date of searciu 
which were constituted before the date whence the pre- 
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DISPOSITION. 



take title as it 
stands. 



scriptiye title starts, and which have been kept in exist- 
ence by the pa3anent of interest, 
stipulation to Stipulation to take Title as it stands, — A stipulation 
that a buyer shall take the title as it stands is not 
literally construed. If the title held by the seller is only 
subject to a defect which can be remedied, the buyer 
must implement the contract of sale ; but if the seller's 
title is radically bad and cannot be made good, the buyer 
may resile from the transaction. The buyer cannot 
retain the subject and object to the title ; Bell's Lectures, 
vol. ii. 710. 



The Disposition of Feudal Subjects. 

Disposition. The disposition of a feudal estate will now be con- 

sidered. The clauses of the disposition before the passing 
of the Infeftment Act of 1845 (8 & 9 Vict. c. 35) were 
these : — 

I. The Introductory Clause. 
II. Dispositive Clause. 

III. Term of Entry. 

IV. Obligation to Infeft and Manner of Holding. 
V. Procuratory of Resignation. 

VI. Assignation of Writs. 
VII. Assignation of Rents. 

VIII. Obligation to Free the Disponee of Public Burdens. 
IX. Clause of Warrandice. 
X. Clause of Registration. 
XI. Precept of Sasine. 
XII. Testing-Clause. 
Changes in Successive Acts shortened some of these clauses and 

By Infeftment ^^^^^^'^^^ Others. By the Infeftment Act, 1845, § 5, a 
Act, 1845. short form of the precept of sasine was introduced. The 
Lands Transference Act, 1847, §§ 1, 2, 3 (10 & 11 
Vict. c. 48), introduced a short statutory form of the 
clauses of term of entry, obligation to infeft, resigna- 
tion, assignations of writs and rents, obligation to relieve 
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Transference 
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of public burdens, warrandice, registration, and precept of 

sasine, and the legal import of these clauses was declared 

by the Act. By the Titles Act, 1858, § 5 (21 & 22 Vict. ByTitiegAct, 

c. 76), the obligation to infeft and the precept of sasine seded by Con- 

were made unnecessary. By the Consolidation Act, 1868, ises* ^** ^ ' 

the provisions of the Lands Transference Act and Titles 

Act were substantially re-enacted. The Conveyancing Act, By Convey- 

1874, having made infeftment imply entry as from the 1874^^ ^' 

date of the infeftment, rendered the expression of the 

manner of holding and the clause of resignation quite 

unnecessary. 

The following are therefore the clauses of the dis- Modem dis- 

.... , position. 

position in its present style : — 
I. Narrative Clause. 
II. Dispositive Clause. 

III. Term of Entry. 

IV. Assignation of Writs. - 
V. Assignation of Kents. 

VI. Obligation to Relieve of Public Burdens. 
VII. Clause of Warrandice. 

VIII. Clause of Registration. 
IX. Testing-Clause. 

What has been said on the similar clauses in the feu- 
charter is applicable to the clauses of the disposition. 
Some remarks on these clauses not now necessary in a 
disposition may be of advantage : — 

(1.) The Obligation to Infeft and Manner of Holding ; 

(2.) The Procuratory or Clause of Resignation in 
favorem; and 

(3.) The Precept of Sasine. 

Obligation to Infeft and Manner of Holding. — In obligation 
ancient times it was not in the power of a vassal to 
alienate his feu so as to put his disponee in his own place. 
He could do so only with the consent of his superior. 
The vassal, however, could subfeu without any consent, 
but he remained liable to the superior for the prestations 
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of the original grant until the superior accepted his dis- 
Origin of ponee as a vassal in his stead. As a superior was 
holding. not legally obliged to receive a disponee of a vassal, 

a purchaser received from the vassal selling two deeds 
or charters — one with an obligation to infeft de me, 
the other with an obligation to infeft a me. On 
these two deeds an instrument of sasine was expede, 
which by its terms could be held to proceed on either. 
In virtue of the de me holding, the instrument of sasine 
gave the disponee a valid title to the dominium utile, 
with the seller as immediate superior. As soon as 
the mediate superior recognised the disponee as a vassal, 
the sasine was ascribed to the a me holding, and the deed 
with the obligation to infeft de me was dropped from the 
progress. In other words, the infeftment, until confirmed, 
gave a valid title to the property, leaving a mid-superiority 
in the disponer, and, when confirmed, extinguished the 
mid-superiority in the disponer, and invested the disponee 
in it. Afterwards a vassal gave to his disponee, instead 
of two deeds, a disposition containing an obligation to 
infeft a me de superiore m^o vel de me, or, as it came to 
be put, a me vel de me. Infeftment on this deed secured 
to the purchaser a feudal title to the property, and, on 
entry with the superior, the disponer was divested of the 
mid-superiority and the disponee invested in it. 
What holding After the Titles Acts of 1858 and 1860, it was un- 

implied before ,• .. t ... iti« ^ ' /» ca^ 

and after 1858 ucccssary to mscrt m a disposition an obligation to mfeft ; 

•Hll 1 R7/L 

the holding a me or a me vel de me being expressed without 
the obligation to infeft. Before these Acts the holding 
implied in a disposition in which none was expressed was 
a me. After these Acts, the holding implied was alter- 
native, a me vel de me, except in two cases — (1) where 
there was a clause in the charter of the land pro- 
hibiting subinfeudation ; or (2) where the charter pro- 
hibited an alternative holding. In these two cases* the 
holding implied was a me. Since the passing of the 
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Conveyancing Act, 1874, the expression of a holding ^o holding 
in a disposition is unnecessary. If any is expressed, S^ce^S^. 
it should be a holding a me; for by the Act every 
proprietor duly infeft at the commencement of the Act or 
thereafter is held to be, as at the date of the registration 
of his infeftment, duly entered with the nearest superior 
whose estate of superiority would, according to the law 
existing prior to the commencement of the Act, have been 
not defeasible at the will of the proprietor so infeft, § 4 (2). 

Before the Conveyancing Act, 1874, infeftment on an a The effect of 

TiT» -Ti .•! /? J ij an infeftment 

me holdmg, express or implied, until contirmed, vested on— (i) a me 
nothing in the disponee. When confirmed, the disponee and when'con- 
was feudally invested in the fee of property which ^™®*^' 
remained till then in his author. Infeftment on a de me (2) on&deme 
holding — the holding still appropriate to and expressed in ^^^^^^^ » 
feu-charters — ^gave the disponee a good title to the estate 
of property, and made him the vassal of the disponer. 
Infeftment on an alternative holding a me vel de me gave (3) on an a we 

. , _ . -I 1 T • ^ veldeme hold- 

a title to the property, with the disponer as superior, and ing unta and 
when it was confirmed, the disponee was vested in the firmed, 
property, the mid-superiority in the disponer was extin- 
guished, and the disponee held of the disponer's superior. 
Therefore, so long as an infeftment on an a me hold- Risks run when 
ing was not confirmed, a second disposition of the same ^^q^j^^ ^nd 
property, followed (1) by infeftment and confirmation, ^^* *^^®^' 
or (2) by resignation and infeftment, would carry the 
property from the first disponee ; and so long as the 
infeftment of the first disponee on an a me vel de me 
holding was not confirmed, a second disponee who got 
his infeftment confirmed or entered by resignation and 
infeftment would acquire the mid-superiority remaining in 
the disponer, and thus constitute himself the first dis- 
ponee's immediate superior. The first disponee would 
hold of the second for an elusory duty but with untaxed 
casualties, and a mid-impediment would be created pre- 
venting the first disponee from making his holding public. 
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What is the 
procuratory 
or clause of 
resignation. 



Precept of 
sasine. 



When a pro- 
curatory or 
clause of resig- 
nation neces- 
sary prior to 
1874. 

When a precept 
of sasine 
necessary prior 
to 1858. 



The Procuratory or Clause of Resignation in favorem 
was a mandate by a disponer authorising the giving back of 
the lands to the superior in order that he might recon- 
vey them to the disponee, to be held of the superior as 
the disponer held them. The procuratory or clause was 
impliedly abolished by the Conveyancing Act, 1874, which 
renders incompetent the granting of charters or writs of 
resignation. 

The Precept of Saline, a mandate by the disponer to 
give the disponee possession, was rendered unnecessary by 
the Titles Act, 1858, which allowed a conveyance to be 
recorded in the Kegister of Sasines, and made registration 
equivalent to sasine. Before the Titles Act, 1858, a pre- 
cept of sasine was an essential in a disposition, if the dis- 
ponee was to take infeftment in the property and enter by 
confirmation, and it was also an essential in a feu-charter. 

If a disposition contained no procuratory or clause of 
resignation, the disponee under it could not enter at all 
by resignation ; and, till the Titles Act, 1858, came into 
operation, if a disposition did not contain a precept of 
sasine, the disponee could not take infeftment on the 
disposition and then enter by confirmation. 



How disponee 
feudalises his 
title since 
1874. 



Completion of a Disponee's Title. — A disponee can 
feudalise his title — 

(1.) By recording his disposition, with a warrant of 
registration, in the appropriate Kegister of Sasines ; Con- 
solidation Act, 1868, § 15 ; or 

(2.) By expeding and recording, with a warrant of 
registration, a notarial instrument on his disposition ; 
ibid, § 17. 

If a disposition contains a clause of direction, the dis- 
ponee can either record the whole disposition, with a 
warrant, in common form, or record the disposition with a 
warrant referring to the clause of direction, in which case 
only the parts of the deed directed to be recorded, along 
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with the clause of direction, the testing-clause, and the 
warrant of registration, will enter the record ; or he can 
expede and record, with a warrant of registration, a notarial 
instrument embracing the whole portions of the deed 
directed to be recorded ; ibid, § 12. 

The intervention of the superior, while now imnecessary 
to the completion of a disponee's title, was required prior 
to the commencement of the Conveyancing Act, 1874. 
For instance, if A feued to B, who, infeft and therefore 
entered (for, his charter being direct from the superior, 
his infeftment required no confirmation), sold to C, C 
completed a title — (1) prior to 1st October, 1845 (Infeft- 
ment Act) ; (2) between 1st October, ] 845, and 1st 
October, 1858 (Titles to Land Act) ; (3) between 1st 
October, 1858, and 31st December, 1868 (Consolidation 
Act, 1868) ; and (4) between 31st December, 1868, 
and 1st October, 1874 (Conveyancing Act, 1874), by (a) 
confirmation, or by (b) resignation, thus — 



Intervention 
of superior 
necessary until 
1874. 

How interven- 
tion given on 
entry by con- 
firmation and 
resignation to 
disponee when 
disponer 
entered. 



BY CONFIRMATION. 



BY RESIGNATION. 



(1.) Prior to Ist October, 1845. 



1 . Symbolical delivery of possession 

on the lands in virtue of pre- 
cept of sasine in disposition, 
BtoC. 

2. Instrument of sasine narrating 

delivery, recorded within sixty 
days of its date. 

3. Charter of confirmation by A 

confirming disposition, and 
sasine in favour of C. 



1. Charter of resignation from A on 

procuratory B to C. 

2. Symbolical delivery on lands in 

virtue of precept in charter of 
resignation. 

3. Instrument of sasine recorded 

within sixty days. 



(1) Prior to 
1845. 



(2.) Between Ist October, 1845, and l8t October, 1858. (2)1845-1858. 



1. Instrument of sasine on precept, 

B to C, recorded within Cs 
lifetime. 

2. Charter of confirmation confirm- 

ing disposition (after 1847, 
lands) and sasine in favour of C. 



1. Charter of resignation from A on 

procuratory B to C. 

2. Instrument of sasine on precept 

in charter recorded within Cs 
lifetime. 
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BY CONFIRMATION. 



I 



BY RESIGNATION. 



(3)1868-1868. (3.) Between lat October, 1858, and ^Ist December, 1868. 



1. DispoBition recorded. 

2. Writ of confirmation from A, 

written on recorded disposi- 
tion, or separate charter of 
confirmation. 



1. Disposition, with writ of resig- 
nation from A thereon, re* 
corded ; or a charter of resig- 
nation, recorded. 



(4) 1868-1874. 



(4.) Between 31«^ December, 1868, arid Ist October, 1874. 



As between 1858 and 1868, or 
a notarial instrument instead 
of the disposition could be re- 
corded. 



As between 1858 and 1868, or a 
notarial instrument instead of 
the disposition could be re- 
corded. 



How interven- 
tion given on 
entry by con- 
firmation and 
resignation to 
disponee when 
disponer not 
entered, 

(1) Prior to 
1845. 



Another case may be taken. Suppose that A feued to 
B, who, infeft (and therefore entered), sold to C, who, 
infeft but not entered, sold to D, who, infeft but not 
entered, sold to E. E completed his title — 

(1.) Prior to Ist October, 1845. 

1. Combined charter of confirma- 
tion and resignation, which 
confirmed dispositions and 
sasines in favour of C and D, 
and conveyed lands in virtue 
of procuratory D to E, made 
valid by confirmation. 

2. Symbolical delivery in virtue of 
precept in combined charter. 

3. Instrument of sasine recorded 
within sixty days. 

(2)1845-1847. (2.) Between lat October, 1845, and ^Oth September, 1847, 

{Lands Transference Act), 



1. Symbolical delivery on precept, 

D to E. 

2. Instrument of sasine recorded 

within sixty days. 

3. Charter of confirmation from A 

confirming dispositions, and 
sasines in favour of C, D, 
and E. 



1. Instrument of sasine on precept, 

D to E, recorded within E's 
lifetime. 

2. Charter of confirmation, confirm- 

ing dispositions and sasines in 
favour of C, D, and E. 



1. Combined charter of confirma- 

tion and resignation, which con- 
firmed dispositions and sasines 
in favour of C and D, and dis- 
poned lands in virtue of pro- 
curatory D to E, made valid 
by confirmation. 

2. Instrument of sasine on precept, 

in combined charter, recorded 
within E's lifetime. 
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BY CONFIRMATION. | BY RESIGNATION. 

(3.) Between 20th September, 1847, and let October, 1858. (3)1847-1858. 

1. Instrument of sasine on precept, No change. 

D to E, recorded. 

2. Charter of confirmation, confirm- 

ing lands and sasine in favour 
ofE. 

(4.) Between lat October, 1868, and Slat December, 1868. (4) 1858-1868. 



1. Disposition recorded. 

2. Writ of confirmation from A 

written thereon, or separate 
charter of confirmation. 



1. Disposition, with writ of resig- 
nation from A written thereon, 
recorded ; or a charter of 
resignation recorded. 



(6.) Between 31st December, 1868, and lat October, 1874. (5) 1868-1874. 



No change ; but it was compe- 
tent to expede and record a 
notarial instrument instead of 
recording the disposition. 



No change; but it was compe- 
tent to expede and record a 
notarial instrument instead of 
recording the disposition. 



In this case E might also, prior to 1874, have made up HowspUt 
a separate title to the property and a separate title to remedied, 
the mid-superiority. For example, he might, say in 1872, 
have recorded the disposition in his favour, which would 
have infeft him in the property, and then have obtained a 
charter of resignation from A on the procuratory granted by 
B to C, which was carried to E by the assignation to writs 
in the different dispositions, and recorded it, which would 
have divested B of the mid-superiority remaining in 
him, and invested E in it. He would then have required 
to consolidate the fees of property and mid-superiority. 
Splits of property and mid-superiority will not now be 
created, but where already created they may require to be 
remedied. 

In addition to the use of the combined charter of 
resignation and confirmation, shown above, it could also 
be employed prior to 1874 in a case such as the follow- 
ing : — If A, infeft but unentered, sold to B, B might 
take infeftment, and then get from his superior a com- 
bined charter of resignation and confirmation confirming 
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the dispositions and sasines in favour of A and of himself, 
and proceeding on the procuratory in his favour by A. 
This method gave B a double title, one by confirmation 
and one by resignation, but it created no split. 

Diflference Somc remarks may here be made on the difference 

entiyby resig- between entry by resignation and entry by confirmation, 
contoiwSfonf ^^^ *^® different changes made by successive Acts on 

these methods of entry. 
Adisponee Not till 1747 (20 Geo. II. c. 50) could heirs and 

could demand . i i ^ • x j. j. i. 

entry by resig- smgular succossors compcl a supcHor to grant entry by 
mz^a^dby resignation. Not till 1847 (Lands Transference Act) 
or'either^ay, could heirs and singular successors compel an entry 
since 1847. \yj confirmation. In practice entry by confirmation or by 

resignation was granted long before 1747. 
Principle of In the caso of resignation there was a giving back to the 
resigna ion. g^pQI.JQJ. ^f ^jj^g lands, not in Order that he might retain 

them, but that he might of new dispone them. In virtue 
of the giving back to him of the lands by the clause of 
resignation in the disposition, he granted a charter of 
resignation to the holder of the disposition. The charter 
of resignation contained inter alia a dispositive clause 
and a precept of sasine, and on the precept of sasine the 
grantee of the charter took infeftment, and his title was 
A vaUd pro- thus Completed. A maxim strictly observed, at least till 

curatorv could 

oniybe granted the Titles to Land Act, 1858, became law, was that an 
vassai.^^ *'* unentered vassal could not gra^t a valid procuratory of 
resignation, resignation being only competent by a vassal 
in the hands of his own immediate superior. 
Entry by con- Entry by resignation was the more closely allied to the 
principles of the feudal system ; but entry by confirmation 
was the more common mode in practice. The disponee, 
in entering by confirmation, took infeftment on the precept 
in the disposition in his favour, and then got his infeftment 
recognised by the superior in a charter or writ of confirma- 
tion. The disponee by his base infeftment, if his holding, 
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express or implied, was a me vel de me, secured, as has Advantages of 
been pointed out, a feudal title to the property ; and he could fiJmation. 
get a charter or writ of confirmation to make his base hold- 
ing pubhc when he desired, or when he was forced to do so: 
As a superior was entitled to payment of a casualty on 
granting a charter or writ of resignation, or charter or writ 
of confirmation, and as henyas not able to enforce payment 
of a casualty till the death of the last-entered vassal, dis- 
ponees often found it of pecuniary advantage to enter, not 
by resignation, but to take base infeftment and enter by 
confirmation with the superior on the death of the last- 
entered vassal. 

The steps in entry by resignation were — steps in entry 

^ -r\» 'j-'aj* a^ • ' A. by resignation, 

1. Disposition to disponee contammg procuratory or 
clause of resignation. 

2. Charter of resignation, or writ of resignation written 
on disposition. 

3. Infeftment. 

The steps in entry by confirmation were— steps in entry 

^ -r\» -i* J. J" by confirma- 

1. Disposition to disponee. tion. 

2. Infeftment. 

3. Charter of confirmation, or writ of confirmation 
written on the recorded deed. Neither the charter nor the 
writ was recorded. 

As regards the method of entry by resignation, it is changes in 
necessary to notice the changes made by several Acts, resignation : 
(1) The Titles to Land Act, 1858, while not abolishing (i) By Titles 

A.cty 1858 1 

charters of resignation, introduced writs of resignation 
which were held to operate as a confirmation of all prior 
deeds necessary to be confirmed in order to complete the 
investiture. (2) The Titles to Land Act, 1860, enacted that (2) By Titles 
charters of resignation should operate confirmation of aU^''*' ^^^^ 
prior deeds necessary to be confirmed. (3) The Convey- (3) By Convey- 
ancing Act, 187 4, abolished charters and writs of resignation. i874. 

As regards the method of entry by confirmation, these changes in 
changes may be noted — (1) The Lands Transference fiJmation ^^^ 

B 
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(1) By Lands 
Transference 
Act, 1847; 



(2) By Titles 
Act, 1858; 



(3) By Con- 
veyancing Act, 
1874. 

Combined 
charter of 
resignation 
and confirm- 
ation unneces- 
sary since 
1858. 



Act, 1847, made it sufficient for the charter of confirm- 
ation to confirm the lands and last sasine. Previous to 
the Act, the charter confirmed the disposition, or series of 
dispositions, connecting the new proprietor with the last 
vassal and the sasine or sasines thereon. (2) The Titles 
to Land Act, 1858, introduced writs of confirmation which 
operated confirmation of all writs requiring to be con- 
firmed. (3) The Conveyancing Act, 1874, abolished 
charters and writs of confirmation. 

As regards the use of the combined charter of resigna- 
tion and confirmation, the Titles to Land Act, 1858, declared 
that writs of resignation should operate confirmation of all 
prior deeds ; and the Titles to Land Act, 1860, declared that 
charters of resignation should have the same effect, and 
therefore the combined charter was superseded by the writ or 
charter of resignation. When used before the Titles Acts, 
it specifically confirmed all unconfirmed writs, as it was not 
in any way affected by the provision of the Lands Transfer- 
ence Act of 1847, that a charter of confirmation confirming 
the lands and last sasine operated as confirmation of all 
deeds necessary to be confirmed for the completion of title. 



Renewal of 
investitare 
abolished. 



Writs by pro- 
gress. 



Without regard to the time when lands were feued, 
renewal of investiture was abolished by the Conveyancing 
Act of 1874, § 4 (1). It is, since 1st October, 1874, 
unnecessary for a vassal to obtain, and incompetent for a 
superior to grant, any charter, precept, or other writ by pro- 
gress — infeftment implying entry with the superior, whether 
the superior's title is complete or not; but the Act does not 
prevent the granting of — (1) Charters of novodamus; or (2) 
precepts or writs of dare constat ; or (3) writs of acknow- 
ledgment. Among the writs which the Act makes it incom- 
petent to grant are : — (1) charters, and writs of resignation ; 
(2) charters, and writs of confirmation ; (3) combined char- 
ters of resignation and confirmation ; (4) charters of 
adjudication, &c. ; Begg's " Conveyancing Code," 303 e^ seq. 



CHAPTER IV. 

DISPOSITION OF SUPERIORITY ; CONSOLIDATION. 

In a disposition of superiority to a stranger, or to a. vassal Peculiarities of 

- ... . _ . . ^.- a disposition 

noldmg the domimum utiLe — of superiority. 

(1.) The disponer is generally described as superior, 
not heritable proprietor ; and the dominium directum, or, 
as is more correct, the lands, are disponed. 

(2.) The feu and blench duties and casualties, instead 
of rents, are assigned ; and 

(3.) The clause of warrandice excepts feu-rights, not 
leases. 

In other respects, a disposition of superiority is the 
same in its terms as a disposition of property ; Hendry's 
Styles, 96 ; Juridical Styles, vol. L 112. 

Without reserved power, or the consent or acquiescence The superior 

• .-I 1 . ,,t •<•. •! cannot inter- 

01 the vassal, a superior can neither interject a mid- ject or multiply 
superior between himself and his vassal, nor dispone angup^lors. 
undivided fee of superiority in parts, so as to make his 
vassal hold of more than one superior. The vassal loses 
his right to object to the interjection or multiplication of 
superiors by allowing the negative prescription to run 
against him ; Bell's Lectures, vol. ii. 753 et seq. 

A disponee of a fee of superiority prior to 1874 com- How disponee 

_ 1 • • 1 • 1 takes infeft- 

pleted and now completes his title m the same way as a ment. 
disponee of property ; see p. 44 e^ aeq. 

Consolidation. — When the same person holds the domi- what is 
nium directum and the dominium utile of the same 
estate on different titles, he generally unites, or, in techni- 
cal language, consolidates them. 
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How consoU- When a feudal proprietor of the dominium utile ebtamed 

by a vassal or obtains a disposition of the doTninium directUTn, he first 

SomfniMnf ^ Completed or completes his title thereto, and thereafter 

tree urn, consolidated or consolidates the fees of superiority and 

property in the way set forth in the following table : — 

I. Before let October, 1858, ths commencement of the 
Titles Act, 1858. 

1. Procuratory of resignation ad remaneniiiam in favour 
of himself. 

2. Instrument of resignation ad remanentiam recorded 
within sixty days of its date. 

II. Between Ist October, 1858, and Ist October, 1874, 
the commencement of the Conveyancing Act, 1874. 

Procuratory of resignation ad rcToanentiam recorded 
within his lifetime. 

III. After 1st October, 1874. 

1. Minute of consolidation recorded. Conveyancing 
Act, § 6 ; or, 

2. Procuratory of resignation ad remanentiam recorded ; 
ibid, § 6. 

When the superior purchased the property from his 
vassal, the disposition in his favour contained — (1) Before 
the commencement of the Lands Transference Act, 1847, 
a procuratory of resignation ad remanentiam ; (2) between 
1st October, 1847, and 1st October, 1858, a simple clause 
of resignation, which, in a deed in the superior's favour, 
(2) 1847-1858 ; ^^^ h.^A. to be a clause of resignation ad remanentiam, ; 
(3)1858-1874; (3) between 1st October, 1858, and 1st October, 1874, 
(4) after 1874. a clauso of resignation ad remanentiam; and (4) the 
disposition after 1st October, 1874, may or may not con- 
tain a clause of resignation ad remanentiam. The dis- 
position in favour of the superior never required either an 
obligation to infeft or a precept of sasine. 
How consoii- After obtaining the disposition of property, the superior, 
by a superior to infeft himself in the property as well as to consolidate 
dominivm ° the Superiority and the property fees, would proceed thus — 



Superior suc- 
ceeding to 
dominium 
utile. 

Peculiarities 
of disposi- 
tion to 
superior— 

(1) before 

1847; 
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I. Before 1st October, 1845, the commenceTnent of the{i)Betate 
Infeftment Act, 1845 — 

1. Symbolical resignation of feu, by vassal's attorney 
to superior or his commissioner having special power to 
receive resignation, before notary and two witnesses. 

2. Instrument of resignation ad remaTientia/m recorded 
within sixty days of its date. 

II. After l8t October, 1845, to Ist October, 1858 — (2)1845-1858; 

1. Symbolical delivery to superior, or his known agent, 
or person having commission for that purpose. 

2. Instrument of resignation ad remanentiam recorded 
within sixty days of its date. 

III. After l8t October, 1858, ^o Slat December, 1868 — (3)1868-1868; 

Disposition, if it contained an express clause of resigna- 
tion ad remanentiam, recorded at any time during life- 
time of superior. (4) 1868-1874 ; 

IV. After SUt December, 1868, to Ut October, 1874 — 

1. Conveyance recorded ; or, 

2. Notarial instrument recorded. (5) After 1874. 

Note, that if infeftment was taken after 1858 on a con- 
veyance granted before 1858, and containing a clause of 
resignation in the form authorised by the Lands' Trans- 
ference Act, an instrument of resignation ad remanentiam 

had to be expede. Consolidation Act, § 18. 

V. After l8t October, 1874— 

1. If disposition contains no clause of resignation ad 
remanentiam, the disposition, or a notarial instrument, is 
recorded to give a feudal title to the property ; and then, to 
eflfect consolidation of the superiority and the property, a 
minute of consolidation or a procuratory of resignation is 
recorded ; Conveyancing Act, 1874, § 6 ; or, 

2. If disposition contains a clause of resignation ad 
remanentiam, the recording of it, or a notarial instrument, 
will give a title to the property, and effect consolidation. 

It is thought that (1) a clause of resignation aci (i) A clause of 

resignation ad 
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remaneruiam; remaTientiam in a disposition of property by a vassal to a 

(2) an inatru- . .^. , ^ j. c ' 2.' j 

ment of resig- superior ; (2) an instrument of resignation ad reman- 
renmnentiam; entiam ; and (3) a procuratory of resignation — can still be 
^atoiyor" used. In view, however, of tbe terms of the Convey- 
^n^mbe ancing Act, 1874, §§ 4, 6, 26, it wiU be better not to 
^^' make use of them. After titles have been made up to 

both property and superiority, the two fees should be 
(^consolidated by recording a minute of consolidation. This 
method should be resorted to whether a superior acquires 
a right to the property or mid-superiority of land, or 
whether a proprietor of the property or of the mid- 
superiority acquires a right to the superiority. There is 
one other method of consolidation, — consolidation by 
prescription. If the superiority infeftment contains the 
Consolidation lands, and if the lands as well as the superiority are 

not to affect j i.*i?iri. j.i?^i * ».* _'j 

or extend possessed on such mieitment tor the prescriptive period, 
^^^°'* consolidation wUl be effected by prescription, Middleton, 
M. 10,944 ; and the destination in the superiority title 
will regulate the succession to the consolidated fee. 

The Conveyancing Act, 1874, § 7, provides that no 
consolidation under the Act, or otherwise, is to affect 
or extend the rights of any over-superior, or entitle him 
to any more than the duties or casualties to which he 
would have been entitled had there been no consolidation. 
To illustrate the enactment, suppose that A, prior to 1874, 
feued his estate of X to B for a feu-duty of £10, and that B 
subfeued X to C for £100, a singular successor of B would, 
on B*s death, pay as composition a year's subfeu-duty, but if 
B reacquired the property fee from C, and then consolidated 
the mid-superiority fee and the property fee, a singular 
successor of B would, according to the law existing prior to 
the Act, have had to pay a year's rent of the lands. The 
law now is that if consoUdation, in such a case, takes 
place after the commencement of the Act, a singular suc- 
cessor will require to pay only a year's subfeu-duty. See 
Mowbray's "Analysis of the Conveyancing Act, 1874," 30. 



CHAPTER V. 



ASSIGNATIONS OF UNRECORDED CONVEYANCES. 

The holder of an unfeudalised conveyance or deed could How an 
transfer his right under it, prior to the Titles Acts of 1858 deed wag trans- 
and 1860, by a disposition and assignation. The disposi- ig^. ^"*^^ 
tion and assignation transferred the unfeudalised title and 
the lands therein, and specially assigned the unexecuted 
warrants — i.e., the procuratory or clause of resignation and 
precept of sasine in it. In virtue of these unexecuted 
warrants made over to him, the assignee was able to make 
up a feudal title to the lands. Thus, if A, whose title was 
feudally complete, sold lands to B, who, without making 
up a feudal title, sold to C prior to 1858, C, on obtaining 
a disposition and assignation from B, could enter with the 
superior either (1) by confirmation or (2) by resignation, 
as follows : — 



BY CONFIRMATION. 

1. Instrument of sasine on precept 

by A to B, assigned by B to C. 

2. Charter of confirmation confirm- 

ing lands and sasine in favour 
ofC. 



BY RESIGNATION. 

1. Charter of resignation on pro- 

curatory by A to B, assigned 
by B to C. 

2. Instrument of sasine on precept 

in charter of resignation. 



The disposition and assignation was not abolished but How an 

superseded by the introduction of an assignation by the title may now 

Titles to Land Act, 1858 (21 & 22 Vict. c. 76, § 13) as^*^^'^* 

regards lands not held burgage, and by the Titles to Land 

Act, 1860 (23 & 24 Vict. c. 143, § 9) as regards lands 

held burgage. The Titles Acts of 1858 and 1860 were 

abolished, but the provisions of the sections referred to 

were re-enacted, with some additions, by the Consolida- 
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tion Act, 1868, § 22. That section makes it competent 
to any person having right to an unrecorded deed or 
conveyance, whether granted in favour of himself or 
originally granted in favour of another person, to transfer 
the deed or conveyance by assignation. The assignation, 
which may be — (a) apart from the deed or conveyance 
assigned (No. 1 of schedule M) ; or (6) written on it 
(No. 2 of schedule M), sets forth the deed or convey- 
ance and the title or series of titles, if any, by which 
the cedent acquired right to the same, and the nature of 
the right assigned. 
How assignee The assignee can, under the Act, complete his title in 

feudalises his « . ^ . 

title— 1868 one 01 three methods : — 

(1.) By recording the assigned deed or conveyance, 
with a warrant of registration in his favour, and the 
assignation or assignations thereof. If the assignation 
or assignations are apart from the assigned deed, they 
require to be docqueted with reference to the warrant 
of registration written on the deed or conveyance ; but if 
the assignation or assignations are written on the assigned 
deed, they do not require such a docquet ; § 22. 

(2.) By recording the deed or conveyance, with a 
warrant of registration in his favour, and a notarial 
instrument (schedule N) docqueted with reference to the 
warrant of registration. The notarial instrument, in this 
mode, sets forth the deed or conveyance, the title or series 
of titles by which he acquired right to the same, and the 
nature of his right ; § 23. 

(3.) By recording, with a warrant of registration in his 
favour, a notarial instrument (schedule J). The notarial 
instrument sets forth generally the nature of the assigned 
deed, and contains those portions of the assigned deed by 
which the lands are conveyed, and by which real burdens, 
conditions, provisions, or limitations, if any, are imposed, 
and also sets forth the title or series of titles by which the 
assignee acquired right to it ; § 23. 
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The first of these modes is apparently confined to the 
case when the transmissions are assignations in the form 
of schedule M of the Consolidation Act. The other 
two modes are not so confined. See Juridical Styles, 
vol. i. 155. 

It may be well to point out that a person having a Transmission 
personal right to lands, in virtue of the Conveyancing Act, right under 
§ 9, can transmit it in the same manner as a personal right ActJiSHT^. 
to land under an unfeudalised conveyance. But, as will 
be shown hereafter, the assignee, to complete his title, 
must present a petition under section 10 of the Act. See 
p. 127 et aeq. 



CHAPTER VL 



BURGAGE SUBJECTS. 



Conveyancing 
Act and 
burgage 
subjects. 



Form of dis- 
position of 
burgage 
subjects : 

Prior to 1860; 



After 1860. 



Form' in use 
since 1874. 



Since the Conveyancing Act, 1874, § 25, came into 
operation, there has been no distinction between estates in 
land held burgage and estates in land held feu, in so far 
as regards (1) the conveyances relating thereto ; (2) the 
completion of titles ; or (3) any of the matters or things to 
which the provisions of the Act relate. 

Formerly a disposition of burgage property diflfered 
from a disposition of feudal subjects. Prior to the Titles 
to Land Act, 1860, the former had (1) an obligation to 
infeft, which was not a me vel de me, but to be holden 
of Her Majesty in iEree burgage ; (2) an obligation to free 
and relieve of all cess, annuity, ground-annual, and other 
public and parochial burdens, instead of all feu-duties, 
casualties, and public burdens ; and it never had (3) a 
precept of sasine, entry by confirmation being incompetent. 
By the Titles Act of 1860, § 6, it was made unnecessary to 
insert either (1) an obligation to infeft, or (2) a procuratory 
or clause of resignation. See Consolidation Act, 1868, § 7. 

Conveyances of land held burgage prior to the Con- 
veyancing Act, may now be — (1) in the forms (which 
express the manner of holding to be of Her Majesty in 
free-burgage, and oblige the seller to relieve his disponee 
of ground-annual, cess, annuity, &c.) allowed by the 
Consolidation Act, § 7, in regard thereto, but any pro- 
curatory or clause of resignation will be held pro non 
acripto, or (2) in the forms applicable to feudal subjects; 

Conveyancing Act, 1874, § 26. 
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If A, infeft in burgage subjects, disponed or dispones How disponee 
to B, B, after getting a disposition from A, made or makes title : 
up his title as set forth in the following table : — 

1. Prior to Infeftment Act, 1845 — 18^.^**'*° 
(1.) Resignation in the hands of a magistrate, and 

symbolical delivery of earth and stone (in some burghs, of 
hasp and staple) by him on the ground of the subjects. 

(2.) Instrument of resignation and sasine, attested by 
the town-clerk as a notary, and recorded within sixty 
days of its date in the burgh register. 

2. After 1845 till Lands Transference Burgage -4 c^, 2. 1845-1847 ; 
1847— 

(1.) Resignation in the hands of a magistrate, and 
symbolical delivery on the ground of the subjects as 
before ; or within the council chamber of the burgh, by 
delivery of a pen. 

(2.) Instrument of resignation and sasine, attested by 
town-clerk as a notary (without the addition of a long 
docquet formerly in use), and recorded within sixty days 
of its date ; 8 & 9 Vict. c. 35, § 7. 

3. After 1847 till the Titles Act, 1860 — 3. 184M860; 
Instrument of resignation and sasine by town-clerk, 

being a notary, recorded in the burgh register at any time 
during the lifetime of the disponee ; 10 & 11 Vict c. 49, 

§§ 5, 7. 

4. After 1860 till the Consolidation -4 c^, 1868 — 4. I86O-I868; 
(1.) Disposition with warrant of registration recorded 

in the burgh register ; or, 

(2.) If the disposition was for further purposes and 
objects, or conveyed separate lands or separate interests 
in the same lands — (a) it would be recorded, or (b) 
a notarial instrument would be expede thereon and 
recorded. 

5. From 1868 till the Conveyancing Act, 1874 — 5. 1868-1874; 
As before 1868 ; but a notarial instrument could be 

expede on any conveyance. 
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6. After 1874. 6. After the ConveyaTidng Act, 1874 — 

As after 1868. A disponee can now complete his 
title — 

(1.) By recording his disposition with a warrant of 
registration in the burgh register ; or 

(2.) By expeding and recording, with a warrant of 
registration, a notarial instrument on his disposition. 

If there is a clause of direction in the disposition, 
the warrant of registration will refer thereto, and the part 
or parts directed to be recorded, the clause of direction, 
the testing-clause and the warrant of registration will be 
recorded. It has been competent, since 1860, to insert 
a clause of direction in a disposition of burgage subjects. 

Completion of An assignee to an unfeudalised deed, conveying subjects 
asaigwiidonto held burgage prior to 1874, completes a title in the same 
raieudaiised ^^^ ^ ^^ assignee to an unfeudalised deed of feudal 

subjects ; see pp. 55 and 56. 
Burgage sub- It is uow Competent to grant feus of burgage subjects, 
feued. but the titles of such feus, as well as all writs affecting 

land, which immediately before the Act was held by bur- 
gage tenure, must be recorded in the burgh register. Feus 
granted before the Conveyancing Act are, by that Act, 
made unchallengeable, whether the feu writs were recorded 
(a) in the Register of Sasines, as they usually were, or 
. (b) in the burgh register ; § 25. 
Tenureofbook- What has been said of burgage subjects applies to lands 
*"^* in the burgh of Paisley held by the tenure of booking. 

These lands can now be feued, and all writs affecting 
them are recorded in the Register of Booking kept in 
Paisley ; Conveyancing Act, 1874, § 25. 



CHAPTER VII. 

JUDICIAL TRANSMISSION INTER VIVOS OF LAND. 

I. Trxtst-Deed for Creditors. 
To avoid the expense of a sequestration, a debtor in Trust-disposi- 

t J • . . X A T •.• tion for credi- 

embarrassed circumstances may grant a trust-disposition tors, 
for behoof of his creditors. In the trust-disposition he dis- 
pones to a trustee or trustees named his whole heritable 
estate, or, it may be, his heritable estate, described either 
ad longum or by reference in statutory form. If the estate 
is not described in the trust-disposition, the trustee or trus- 
tees will complete a title thereto by recording a notarial 
instrument in the form of schedule (L) of the Consolida- 
tion Act, 1868. If the estate is described ad longum or 
by reference in statutory form, the trustee or trustees will 
complete a title thereto by recording either the trust- 
disposition or a notarial instrument. If the truster's 
title is not feudalised, the trust-disposition will be treated 
as an assignation to it. 

Notwithstanding the trust-disposition, the radical right Radical right 

1 • • 1 ,-.- « , rt remains in 

to the estate remams m the truster. Therefore, if any truster. 

part of the estate remains unsold after the purposes of 

the trust have been executed, the truster requires no 

reconveyance of such part ; and the truster's heir makes 

up a title, not by conveyance from the trustee, which Heir makes up 

would not vest anything in him, but as if the trust did had been no 

not exist; Gilmour, 11 Macph. 853. 

II. Trustee on Sequestrated Estate. 

The effect of the act and warrant in favour of the 
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TRUSTEE ON SEQUESTRATED ESTATE. 



trustee is to vest the heritable as well as the moveable 
estate of the bankrupt in the trustee. 

The trustee, without making up a title to the heritable 
estate, may grant conveyances thereof without the consent 
of the bankrupt. These conveyances are as effectual to 
the purchaser as if they had been granted by the bank- 
rupt with concurrence of the trustee; 19 & 20 Vict, 
c. 79, § 105. 

The trustee may make up a title to the heritable estate 
(not including heritable securities and long leases), if he 
desires to do so, in these ways : — 



IP bankrupt's title feudalised. 



IF bankrupt's title unfeudalised. 



(1.) With Intervention of Bankrupt 



1. By getting a disposition from 
bankrupt ; and (a) by record- 
ing it, or (6) by expeding and 
recording notarial instrument 
thereon ; Consolidation Act, 
§§ 15, 17. 



1. By getting an assignation from 
the bankrupt ; and (a) by 
recording the bankrupt's title 
and the assignation, or (6) 
by recording the title and 
a short notarial instrument, 
or (c) by recording a notarial 
instrument setting forth the 
transaction ; Consolidation Act, 
§§ 22, 23. 



(2.) Without Intervention of Bankrupt, 



1. By expeding and recording a 
notarial instrument in the 
form of schedule (0) of the 
Consolidation Act, § 25. 



1. By expeding and recording a 

notarial instrument in the 
form of schedule (0) or of 
schedule (J) of the Consolida- 
tion Act, §§ 25, 23 ; or, 

2. By recording the conveyance in 

favour of the bankrupt, with a 
warrant of registration in favour 
of the trustee, along with a 
notarial instrument in the 
form of schedule (N) of the 
Consolidation Act, docqueted 
with reference thereto, § 23. 
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A trustee may also complete a title to heritable securi- Heritable 
ties, with or without the intervention of the bankrupt. ^^^ 'wiien 
A trustee, without such intervention, may complete fttHi^corded 
title to heritable securities to which the bankrupt has ^^ pe^o^^^ ? 
either a recorded or a personal title by recording a 
notarial instrument in the form of schedule (LL) of the 
Consolidation Act, 8 25. If the bankrupt's title is (2) when 

' *' '- personal. 

personal, the trustee, using his act and warrant as an 
assignation to the unrecorded bonds, can also complete his 
title by recording the unrecorded bond, with a warrant of 
registration in his own favour, along with a notarial 
instrument, schedule (N), docqueted with reference 
thereto, or by recording a notarial instrument, schedule 
(J), setting forth the whole transaction; Consolidation 
Act, § 23. 

It is competent for a trustee on a sequestrated estate Long leases, 
to make up a title to a long lease, or an assignation 
in security of a long lease, under the Registration of 
Leases Act, 1857, 20 & 21 Vict. c. 26, by recording a 
notarial instrument in the form of schedule (F) of the 
Act, § 11. 

Although a trustee can convey the bankrupt's estate why advisable 
without making up a title thereto, it is advisable for him to make up a 
to make up a title. Prior to the sequestration, the bank- mpt's estate. 
rupt may have granted conveyances or heritable securities 
on which no infeftment or an inept infeftment may have 
been taken. If the trustee takes infeftment before the 
holder of these deeds, he obtains a preferable title. 
Besides, a title ought to be made up in the person of Title should 
the trustee, not of the bankrupt ; for if the bankrupt, prior theTusteeV 
to sequestration, and whilst he had no infeftment, or an 
inept infeftment, granted dispositions or heritable securi- 
ties which have been recorded, and if a valid feudal title 
is made up in the person of the bankrupt by the trustee, 
the holders of these deeds will acquire a preferable title by 
accretion. 



name. 
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How they 
make up a 
title. 



III. Liquidators of Joint-Stock Companies. 

By the Consolidation Act,1868, § 25, liquidators of Joint- 
Stock Companies under the Companies Acts of 1862 and 
1867, can make up a title to lands held by the company 
by recording a notarial instrument in the form of schedule 
(0) of the Act, and to heritable securities by recording a 
notarial instrument in the form of schedule (LL) of the 
Act. These forms can be used whether the company held 
by a feudal or a personal title. If the Company held by 
a personal title, the liquidator can also make up a title 
under § 23 of the Act, using as an assignation the 
appointment in his favour. 



If debtor in- 
feft. 



If debtor in 
a position to 
complete a 
feudal title. 



IV. Adjudgers. 
1. Of Land. 

By the, Conveyancing Act, 1874, § 62 — 

(1.) A decree of adjudication, whether for debt or in 
implement ; or, 

(2.) Decree of constitution or adjudication, whether for 
debt or in implement, if obtained in the form prescribed 
by the Consolidation Act, 1868, or obtained, if prior to the 
commencement of that Act, in the form then in use ; or, 

(3.) Decree of declarator and adjudication ; or, 

(4.) Decree of sale has (except in the case where the 
subjects contained in the decree are heritable securities), 
the effect of a conveyance in ordinary form of the lands 
therein contained, and the holder of such a decree, if the 
person whose lands are adjudged or judicially sold was 
infeft, can complete a feudal title — 

(a) By recording the decree with a warrant of registra- 
tion. Consolidation Act, § 15 ; or, 

(6) By recording a notarial instrument on the decree, 
§17. 

The holder of such a decree, if the person whose lands 
are adjudged or judicially sold was not infeft, uses the 
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decree as an assignation or as one of a series of assigna- 
tions of an unrecorded conveyance, and he, therefore, can 
complete his title — 

(a) By recording the unfeudalised title with a warrant 
of registration in his own favour along with a notarial 
instrument in the form of schedule (N) docqueted with 
reference thereto ; Consolidation Act, § 23 ; or, 

(6) By recording a notarial instrument in the form of 
schedule (J), ibid. § 23. 

2. Of Heritable Securities. 

By the Conveyancing Act, 1874, § 65, a holder of a — 
(1.) Decree of adjudication, whether for debt or in 
implement ; or, 

(2.) Decree of constitution and adjudication, whether 
for debt or in implement ; or, 

(3.) Decree of declarator and adjudication, where the 
subjects contained in any such decree are heritable securi- 
ties, and whether the person whose right to the securities 
has been adjudged, had a feudalised or a personal title, 
can complete his title to such securities — 

(a) By recording the abbreviate of adjudication ; or, 
(6) By recording an extract of such decree in the 
Register of Sasines. Where, however, the person whose 
right to a heritable security has been adjudged was not 
infeft, it is better to treat the decree as an assignation 
and to complete the adjudger's title by recording a 
notarial instrument under § 23 of the Consolidation Act, 
1868. 

V. Division of Commonty, or of Common Property, 

OR of Runrig Lands. , 

By the Conveyancing Act, 1874, § 35, a decree of 
division — 

(1.) Of commonty ; or. 
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(2.) Of common property ; or, 

(3.) Of runrig lands ; 
whether pronounced by a court of law, or by arbiters, or 
by an oversman, is equivalent to a conveyance containing 
assignations of writs by all the joint-proprietors. If the 
joint-proprietors are infeft, infeftment may be taken in 
virtue of the decree by recording it with a warrant of regis- 
tration in the Kegister of Sasines. If the proprietors are 
not infeft, the decree is treated as an assignation or one 
of a series of assignations of an unrecorded conveyance 
or of a personal right under section 9 of the Act. 

VI. Sale of Glebe. 

By the Conveyancing Act, § 36, a decree of sale 
obtained in terms of § 17 of "The Glebe Lands (Scotland) 
Act, 1866," has the eflfect of a conveyance by the minister 
of the parish, at the sight of the heritors of the parish, and 
of the presbytery of the bounds, to the heritor in whose 
favour it is pronounced, of the glebe or portion of glebe 
therein contained. To complete a feudal title to the 
glebe or the part of the glebe described in the decree, an 
extract of the decree is recorded in the Kegister of Sasines. 
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CHAPTEK I. 

TERMS DESCRIPTIVE OF HEIRS ; INSTITUTES AND SUB- 
STITUTES ; DESTINATIONS TO STRANGERS ; DESTINATIONS 
TO HUSBAND AND WIFE ; DESTINATIONS TO PARENT 
AND CHILD ; CONDITIO SI SINE LIBERIS, 

This chapter will be devoted to — 

I. Terms descriptive of Heirs. 

II. Institutes and Substitutes. 

III. Destinations to Strangers. 

IV. Destinations to Husband and Wife. 

V. Destinations to Parent and Child. 

VI. Conditio si sine liheris, 

I. Terms descriptive of Heirs. — The term "heir" may Meaning of 

.11 1 11 1 (l)**heir." 

mean either the successor to the moveables or to the 

heritage of a deceased person. Thus, if a person dies 

possessed of moveables and heritage, and survived by a 

son and a daughter, and leaves a testamentary deed in 

favour of his heirs, his heritage will go to his son, and his 

moveables to his daughter. An " heir-male " of a person is (2) "Heir- 

his nearest male heir, being a male connected by males. 

Accordingly, a son, or a son of a son, or a brother, or a son 

of a brother may be an heir-male ; but a daughter or a 

son of a daughter, a sister or a son of a sister cannot be. 

An " heir-male of the body " of a person means his eldest (3) Heir-maie 

son or other nearest male heir, being a male connected by 

males, but unlike an heir-male, an " heir-male of the body " 
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cannot be a collateral ; he must be in the direct line of 

(4) "Heir- descent. The ** heir-female " of a person is his nearest 

*™ * heir-at-law on the failure of heirs-male. For example, 

if a testator leaves an estate to his heirs-female, his 

grand-daughter by his eldest son is entitled to succeed 

in preference to his own daughter. An "heir-male" or 

an "heir-male of the body" can never be a female, 

but an " heir-female " may be a male or a female ; Bell's 

Principles, § 1695 et seq. 

Effect of If ft father destines heritage to "his heirs and bairns," his 

fiTh^hi^^d^ ^^^ ^^ heritage alone succeeds to it ; but if he destines 

^**^®* heritage to his issue, or bairns, or children, the children 

(3| bairns ; or take it in cqual shares. A destination to " nearest-in-kin " 

!.! !, '^^*. gives the estate to the surviving next-of-kin, the issue of 

(5) Nearest-in- ^ . ^ . 

kin. a predeceasing next-of-kin being excluded; TouTig's 

Trustees, 8 R. 242. 

II. Institutes and Substitutes. — These terms require 
notice : — 

(1.) Institute. 

(2.) Proper Conditional Institute. 
(3.) Conditional Institute. 
(4.) Substitute. 
(5.) Conditional Substitute. 
Meaning of— (1) An institute is the person first called under a 

(1) Institute ; . . . . -i t i mi * 

destmation m a deed to take an estate, inus, A may 
dispone property (a) to himself, (6) to his heirs-male, or 
(c) to B. In (a) A is institute ; in (b) his heir-male is 
(2)i^per institute; and in (c) B is institute. (2) A proper, 
institute (or Conditional institute is the person who is called under a 
institute^f destination to take an estate if a certain condition is 
the first c ass); p^^.g^^ Thus, A, ou Condition that he leaves no issue, 

may dispone an estate to B. If A dies without being 
survived by issue, B is a proper conditional institute. 
If A dies survived by issue, his son or, in the event of A'& 
having no son, his daughters take the estate in the same 
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way as he or they would have done had the deed 

never been granted, and the destmation as regards 

B is entirely evacuated. (3) A conditional institute (3) Conditional 

is a person who, while not first called under a des- ^nditiona^ 

tination in a mortis causd deed to take an estate, SI geamd 

yet first takes it because the institute has predeceased*^ *'' 

the testator. Thus, A may dispone, by mortis causd 

undelivered deed, heritage to B and the heirs-male 

of his body, whom failing to C. If B predeceases the 

testator, and leaves a son, the son is conditional institute. 

If B predeceases the testator, and leaves no heir-male 

of his body behind him, then C is conditional institute. 

(4) A substitute is a person who takes an estate imder (4) Substitute. 

a destination after an institute or a conditional institute 

has already taken. Thus, in case (3) above, if B had 

survived the testator, he would have taken as institute, 

and the heir-male of his body, or C, if there was no such 

heir-male, would take as a substitute on the death of B. 

There is this practical diflference between an institute and Substitute 

a substitute, that the latter requires to make up a title title as an heir. 

as an heir, — that is, by service or writ of dare constat ; 

whereas the former makes up a title as a disponee, — 

that is, by recording the disposition in his favour, or a 

notarial instrument thereon. (5) An example of conditional (5) Conditional 

substitution may be given. If A dispones, by delivered 

deed, to B, and, on condition that B has no issue, then 

to C, C is a conditional substitute. If B has issue, the 

destination in favour of C is evacuated. If B has no issue, 

C makes up a title as substitute to B, the institute. 

B's death without issue is a condition which must be 

purified before C can take under the destination. 

Illustrative of what has been said on the subject of 
institution and substitution, a case may be stated and 
explained. Suppose that A, infeft, dispones, by mortis 
causd undelivered deed, an estate to B and the heirs of 
his body, whom failing to C and the heirs of his body, 
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whom failing to D and the heirs of his body. This 
case suggests various questions, which, with their answers, 
may be given in this form : — 



QUESTION. 

1. If B survives A, in what charac- 
ter and how does he complete 
a title ? 



2. If B survives A, but makes up 
no title, in what character and 
how will his son complete a 
title 1 



3. If B survived, and made up a 
feudal title, in what character 
and how would his son make 
up a title 1 



4. If B survived A, but left no 

issue, and was survived by C, 
in what character and how 
would C make up a title if B 
had made up no title, or if he 
had made up a feudal title ? 

5. If B survived A, made up a feudal 

title, and died after Ist October, 
1874, leaving son who made up 
no title, in what character and 
how would C make up a title 1 



ANSWER. 

1. B, institute, records the deed 
with a warrant of registration 
in his own favour in the appro- 
priate Register of Sasines, or 
expedes and records, with a 
warrant, a notarial instrument. 

2. B having taken under deed by his 
survivance, his son is a substi- 
tute, and completes a title as 
heir of provision by general 
service to B. In virtue of the 
unfeudalised conveyance and 
general service,anotarial instru- 
ment is expede and recorded. 

3. His son, a substitute, can make 

up a title to his father as heir 
of provision by recording (a) 
extract decree of special service ; 
or (b) a notarial instrument fol- 
lowing on a decree of general 
service ; or (c) precept or writ 
of clare constat, 

4. C, a substitute, makes up a title 

as B's son did under 2 and 3. 



5. C, a substitute, could make up a 
title, after serving as heir of 
provision to B, (a) by recording 
with a warrant an extract de- 
cree of special service ; or by 
recording notarial instrument 
following on a decree of general 
service ; or (6) by recording a 
precept or writ of clare constat 
as heir of provision to B. (o) If 
Conveyancing Act, 1874, § 9, 
applies to heirs of provvdo^i 
(which some consider doubtful), 
then C can also make up a title 
by petition, under § 10. 
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QUESTION. ANSWER. 

6. If B predeceases A, and leaves 6. Son, a conditional institute, com- 
a son, in what character and pletes a title b j recording deed 

how does the son complete a or notarial instrument, with a 

title 1 warrant in his favour. A gene- 

ral service by son to his father 
may be expede, merely to show 
that son is his heir ; the father 
had no right which it could 
take up. 

7. C, a conditional institute, com- 
pletes a title by recoi*ding the 
deed, or a notarial instrument 
with a warrant of registration 
in his favour. 

8. D's son, a conditional institute, 
completes a title by recording 
deed, or a notarial instrument 
with a warrant of registration 
in his favour. See 6. 

9. B's son was conditional institute, 
and therefore took the estate 
under deed granted by A. C and 
Cs son were substitutes, and D 
is also a substitute. D, passing 
over C and C's son, can make 
up a title by expeding general 
service as heir of provision to 
B's son and recording notarial 
instrument If Conveyancing 
Act, 1874, applies to heirs of 
provision^ then D can also make 
up a title by petition under § 
10. For 1-9, see Hutchison^ 11 
Macph. 229 ; Hendry's Styles, 
149 et aeq., and infray p. 127. 

Institutes and substitutes, who hold an estate not in Powers of 
virtue of a strict entail, can as a rule dispone the estate by substitutes, 
deed, inter vivos or mortis causd, onerous or gratuitous. 



7. If B predeceases A, and leaves 

no issue, but C survives A, in 
what character and how does 
C complete a title ? 

8. If B, C, and D predecease A, 

and B and C leave no issue, 
but D leaves a son, in what 
character and how does he 
complete a title ? 

9. Suppose that B predeceased A, 

but left a son who survived A, 
that B's son made up no title, 
that C, who survived B's son, 
made up no title, and that C's 
son, who survived C, made up 
no title, in what character and 
how, on C's death, does D make 
up a title ? 



III. Destinations to Strangers. — If the intention of 
the granter of the deed, as gathered from the deed, has not 
assigned to them another meaning, the following destina- 
tions in deeds dealing with feudal subjects bear the 
meaning and effect placed opposite to them : — 
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DESTINATION. 

1. To A and B jointly. 

2. To A and B and their heirs. 

3. To A and B jointly, and their heirs. 

4. To A and B in conjunct fee, and 

their heirs. 
6. To A and B conjunctly (or 

jointly) and their heirs and 

assignees. 
6, To A and B in conjunct fee and 

liferent, and their heirs. 



7. To A and B jointly, and to the 

longer liver of them and their 
heirs. 

8. To A and B and the survivor (or 

longer liver) of them. 



9. To A and B jointly, and to B if 
he shall survive, and his heirs. 



MEANING. 

1-5. A and B are fiars to the extent 
of one-half, |>ro indiviso, each. 
The share of each descends to 
his own heirs ; Ersk. 3, 8, 35. 



6. A and B are fiars to the extent 

of one-half, pro indiviso, each. 
The survivor has the liferent 
of the whole, which the pre- 
deceaser or his heirs cannot 
affect ; Ersk. 3, 8, 35. 

7, 8. During their lives, A and B are 

fiars to the extent of one-half 
pro indiviso each, and each may 
dispone or burden inter vivos 
or mortis causd his share, which 
is also attachable by creditors. 
The expression "their heirs" 
in 7 is held to mean the heirs 
of the survivor ; Ersk. 3, 8, 36. 
The survivor has the entire 
fee, exclusive of the heir of the 
predeceaser, the share of the 
predeceaser being subject to 
his debts and deeds. If in- 
feftment has taken place in 
favour of A and B, and the sur- 
vivor, the survivor requires to 
make up no further title. The 
warrant of registration on a 
deed containing such a destina- 
tion usually orders the deed to 
be registered on behalf of A 
and B for their respective rights 
and interests, although it is 
quite competent to order re- 
cording in full terms of the 
destination ; Hendry's Styles, 
74 ; Jurid. Styles, voL i. 56. 
9. During their joint lives, A and 
B are fiars to the extent of 
one-half pro i7idiviso each, 
which can be disponed or 
burdened, or attached by cred- 
itors. If B survives A, he 
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10. To A and B in conjunct fee 
and liferent, and to the said B 
if he shall survive, and his 
heirs. 



11. To A and B equally in liferent, 

and to the said B and his heirs 
in fee. 

12. To A and B, and the longer 
liver in liferent, for their life- 
rent use allenarly, and to the 
heirs of A in fee. 

13. To A and B in conjunct liferent, 

for their liferent use allenarly, 
and to the heirs of the longer 
liver in fee. 



14. To A in liferent, and B in fee. 

15. To A and B in liferent (or 
equally in liferent), and C in 
fee. 



16. To A and B and the survivor 

in liferent, and C and D in 
conjunct fee. 

17. To A and B conjunctly (or 
jointly) in liferent, and C and 
D in conjunct fee. 



MEANING. 

takes the entire fee, exclusive of 
the heir of the predeceaser, the 
share of the predeceaser being 
subject to his debts and deeds. 
If B predeceases A, the fee goes 
equally to A and the heir of B. 

10. If A survives B, A has the life- 

rent of the whole, and is fiar 
to the extent of one-half pro 
indiviso, the fee of the remain- 
der falling to B's heir. But if 
B survives A, he is fiar of the 
whole, exclusive of A*s heir. 
See 6 and 9. 

11. B is fiar. A has a liferent only 

of one-half 2>ro indiviso. 

12. During their joint lives, A and 

B have a liferent of one-half 
pro indiviso each. The sur- 
vivor has a liferent of the 
whole. A's heir is the fiar. 

13. During their joint lives, A and B 

have a liferent of one-half pro 
indiviso each. The survivor 
has a liferent of the whole, 
with a fiduciary fee for his heir, 
who is fiar. For 9-13, see Bell's 
Lectures on Conveyancing,843 ; 
Jurid. Styles, vol. i. 112. 

14. B's fee is burdened with a life- 

rent in favour of A. 

15. A and B have each a liferent 

of one-half pro indiviso, and 
on the death of one, his interest 
does not accrue to the survivor. 
C is fiar. 

16. 17. During their joint lives, A 

and B have a liferent to the 
extent of one-half pro indiviso 
each, and on the death of one, 
the survivor has the liferent of 
the whole. C and D are fiars 
to the extent of one-half pro 
indiviso each, and on the death 
of one, his share goes to his 
heir, not to the survivor, 
M*Laren on Wills, vol. ii, 30. 
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IV. Destinations to Husband and Wife. — (1) In 
conjunct destinations to spouses, the fee in dvMo is in 
the husband propter eminentiam Toasculini sexua ; but 

(2) if the estate comes from or through the wife, or (3) if 
the wife's heirs are most favoured in the destination, i.e., 
are called immediately after the issue of the marriage, the 
fee is in her. However (4), if in either of these cases (2) 

(3) the estate is, expressly or impliedly, meant as tocher 
to the husband, the fee will be in him. (5) The spouse 
who has a power of disposal of the fee is fiar ; Fraser's 
Husband and Wife, 1428 et seq. 

Subject to these explanations, the following destinations 
may be given : — 

destination. 

1. To A and B (spouses) in conjunct 

fee. 

2. To A and B (spouses) in conjunct 

fee and liferent. 

3. To A and B (spouses) and the 

heirs of their marriage. 

4. To A and B (spouses) and the 

heirs of their bodies. 

5. To A and B (spouses) and their 

heirs. 



6. To A and B (spouses) in con- 

junct fee and liferent, and 
the survivor of them, and 
the heirs of the marriage in 
fee. 

7. To A and B (spouses) in con- 

junct fee and liferent (or in 
conjunct liferent), and the sur- 
vivor of them, and their heirs 
in fee. 

8. To A and B (spouses) and the 

longer liver of them in con- 
junct fee and liferent, for B's 
liferent use allenarly, and their 
son C in fee. 



MEANING. 

1-5. A, the husband, is fiar, and 
during the marriage he alone is 
liferenter; TAom, 14 D. 861. B, 
the wife, has only an eventual 
right of liferent in case of her 
survivance. The heirs called 
in 3, 4, and 5 have only a 
sfpes successionis, liable to be 
defeated. If such a destination 
as 3 occurs in ah ante-nuptial 
contract of marriage, the spes 
of the heirs of the marriage 
may be defeated onerously, not 
gratuitously; BelPs Lectures, 
vol. iL 834. 

6. A is fiar ; his heirs are the heirs 
of the marriage. 



7. The fee will be in the survivor, 

"their heirs" referring to the 
heir of the survivor ; Ersk. 3, 
8,36. 

8. A is fiar. B's right is restricted 

to an eventual liferent, and C 
is a substitute only ; Gordon, 
23rd Feb. 1791, F.C. 
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DESTINATION. 

9. To A and B (spouses) and the 

longer liver in conjunct fee 
and liferent, for A's liferent 
use allenarly, and their son C 
in fee. 

10. To A and B (spouses) in conjunct 

fee and liferent for their life- 
rent only, and the children of 
the marriage in fee, whom fail- 
ing, the heirs whatsoever of the 
parties equally, — the property 
having come from the wife. 



MEANING. 

9. B is fiar. A's right is restricted 

to an eventual liferent, and C 
is a substitute only ; Gordon, 
23rd Feb. 1791, F.C. 

10. If there are no heirs of the 

marriage, the fee is still in the 
wife, B ; BelPs Principles, 
§ 1956. 



V. Destinations to Parent and Child. — In coiiyey- 
ances to parent and child by third parties, or in marriage 
contracts, or in conveyances which are to receive instant 
efifect, the fee is presumed to be in the parent owing to 
the feudal maxim that a fee cannot be in pendente. The 
rule does not apply to conveyances ** by married persons 
to one another in liferent, and to their children to be 
bom in fee, especially if proper mortis causd and testa- 
mentary conveyances. There on principle, as well as on 
the authority of practice, the term liferent receives its 
natural and appropriate signification ; leaving the fee (if 
there are no children who take it) in the person from 
whom the right flows;" Bell's Lectures, vol. ii. 842; 
Juridical Styles, 110. Nor does the rule apply to desti- 
nations in leases; Macalister, 21 D. 560. 

These destinations illustrate the rule, and show cases to 
which it is not applicable : — 



DESTINATION. 

1. To A in liferent, and the heirs 

of his body in fee. 

2. To A in liferent, and his son, 

B, in fee. 

3. To A in liferent, and his son, 

C, in fee, but with power of 
disposal to A. 



MEANING. 

1. A is fiar. His heir is a sub- 

stitute. 

2. A is liferenter. B is fiar. 

Here B is mentioned by name. 

3. The nominal fee in C becomes 

absolute on A's death. If 
infeftment has taken place in 
favour of A and C, C requires to 
make up no title on A's death. 
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DESTINATION. 



4. To A in liferent, and his child- 

ren nati or naseituri in fee. 

5. To A in liferent, and his child, C, 

and other children to be born 
in fee. Suppose that A is sur- 
vived by and two other 
children, D and E, how do D 
and E make up a title 1 

6. To A in liferent allenarly, of 

alimentary, or only, or merely, 
and the heirs of his body in 
fee. 



7. To A in liferent allenarly, or 
alimentary, or only, or merely, 
and his children in fee. 



8. To trustees to hold for A in life- 

rent, and the children of A in 
fee. 

9. To trustees to pay over to A in 

liferent, and to his children in 
fee. 



MEANING. 

If no infeftment has taken 
place, C, on A's death, will 
record the disposition, or expede 
and record a nota,rial instru- 
ment thereon. 

4. A is fiar. His children are sub- 

stitutes. See 1. 

5. A is a liferenter. C has a 

fee for himself, a fiduciary fee 
for the children naseituri. On 
A's death C can convey to D 
and E. See Hendry's Styles, 
167. 

6. A has a liferent for himself, 

and a fiduciary fee for his heir, 
the real fee vesting in the heir 
on A^8 death/ FergiLson, 2 R. 
627 ; Maule, 3 R. 831. If A 
dies (1) uninfeft, or (2) infeft 
to the extent of the liferent, 
or (3) infeft to the full terms 
of the destination, the heir can 
record the deed, or a notarial 
instrument, with a warrant in 
his favour ; Maule, 3 R. 831. 
See as to 5 and 6, and doubts 
connected with the making of 
title in such circumstances, 
Hendry's Styles, 152-157. 

7. A has a liferent for himself, and 

a fiduciary fee for his children. 
Immediately on birth a real 
fee vests in the children, Otto, 
9 Macph. 660, and .they can 
complete a title as in 6. Here 
the children of A, like the 
heir of A in 6, are disponees 
with regard to title ; they 
are, with regard to title, not 
merely heirs of the fiduciary 
fiar, A. 

8. A has a liferent. The fee goes 

to the children ; Mackiey 11 R. 
(H.L.) 10. 

9. A is fiar ; Beveridges, 5 R. 1116. 

See BeU's Principles, § 1715. 
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VI. Conditio SI SINE LiBERis. — The condition si testator 
sine liberis decesserit is to be distinguished from the 
condition si institutus sine liberis decesserit, 

1. Conditio si testator sine liberis decesserit — If a 
person while childless makes a settlement, especially of 
his whole estate, and a legitimate child is born to him, 
either within a short period of his death or posthumously, 
the child can set aside the settlement on account of the 
condition implied in it that it is only to be effectual if the 
testator dies without leaving lawful issue ; Colquhoun, 7 S. 
709 ; M'Laren on Wills and Succession, vol. i. 257 ; Bell's 
Principles, § 1776. The implied condition will be dis- 
placed by a manifest intention to disinherit ; McLaren, 
supra. The conditio si testator sine liberis decesserit is 
sometimes expressed in a settlement. 

2. Conditio si institutes sine liberis decesserit, — The 
effect of this implied condition in two cases has to be 
noted : — 

(1.) Where the institutes called do not themselves take 
the estate conveyed to them because of their 
dying prior to the testator ; and 
(2.) Where the institutes called, after taking, die 
leaving issue (who are not called as substitutes), 
and there is a substitution in the conveyance. 
(1.) Where the institutes called do not take the estate, — 
If a provision or a settlement of heritage or moveables is 
made by a person in favour of a child or children, grand- 
child or grandchildren, or descendants in the direct line 
however remote, whether called nominatim or not, and 
the parties called predecease the testator but have issue 
who survive him, such issue take the share bequeathed to 
their parent. Thus, if A dispones by testament an estate 
to his son B, and B predeceases him, but leaves a son, C, 
C will take the estate in virtue of the implied condition 
si sine liberis decesserit If B leaves, daughters only, 
they as heirs-portioners will take the estate, and they 
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are conditional institutes. The condition si institwtvA 
sine liberis deceaaerit, applies to a provision or settle- 
ment by one who, although not a parent, stands in 
loco parentis to his disponees. Thus the condition will 
be implied in a bequest to nephews and nieces, whether 
called as a class or nominatim, especially if they are all 
called to take by the deed. See Blair's Executors, 3 
R 362; Bryce's Trustees, 5 R 722 ; Grant, 10 R 92 ; 
Tod, 12 R 565 ; Bell's Principles, § 1776. 
Caseg in which The Condition does not apply to provisions in favour 

conditio doeg v - . , ^ *■ */ »■ 

not apply. (1) of cousms ; JRJiind's Trtustees, 5 Macph. 104: or (2) 
of brothers and sisters, at least called nominatim ; Blair's 
Execwtors, 3 R 362 : or (3) of illegitimate children ; 
Martin's Trustees, 3 Macph. 326. 

(2.) Where the institutes called do take the estate, and 
leave issue. — ** Besides the legal effect of a conveyance by 
a parent to a child, as implying a conditional institution 
of that child's issue, there is, in direct substitutions after 
children of the testator, an implied condition that if a 
child should die leaving a lawful child, the substitution is 
.not to take effect ; but only if the institute should die 
childless;" Bell's Principles, § 1776, and cases there 
cited. 

The condition si institutus sine liberis decesserit, like 
the condition si testator sine liberis decesseHt, can be 
excluded by a manifest contrary intention of the testator. 




CHAPTER II. 



CONTRACTS OF MARRIAGE. 



The leading object of the contract of marriage is the Leading 
settlement of provisions in favour of the spouses and the ^ ^^ ' 
children to be bom of the marriage, and the securing 
of such provisions against future acts of the spouses or 
the diligence of their creditors. Generally, the contract 
of marriage either excludes or abridges all or any of these 
rights — the husband's (1) jus maHti, (2) jv^ adminis- 
trationis, (S) jus relicti (44 & 45 Vict. c. 21, § 6), and 
(4) right of courtesy ; the wife's (5) jus relictce, and (6) 
right of terce ; and the children's (7) right to legitim ; 
and, in lieu thereof, substitutes provisions. 



contract. 



Contracts of marriage are of two kinds : — 

1. Antenuptial; and 

2. Postnuptial 
By an antenuptial contract, which is an onerous con- Antenuptial 

tract entered into in consideration of the marriage to be 
solemnised, the provisions in favour of the wife by the 
husband usually give her either a jus crediti or a prefer- 
ence as against his creditors; and, on the other hand, 
the provisions of the wife in favour of her husband usually 
give him either a jus crediti or a preference as against 
her creditors. The provisions, in an antenuptial contract 
of marriage, to the children may be such as to confer 
on them — 

(1.) A spes successionis in ohligatione merely, which, 
while it gives them no right to rank with creditors 
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Postnuptial 
contract. 



Married 
Women's 
Property (Scot- 
land)Act,1881. 



Act does not 
affect ante- 
nuptial 
contracts. 



Married 
Women's 
Property 
Act, 1877. 



of either parent, cannot be defeated gratuitously ; 

or, 
(2.) Ajuacrediti; or 
(3.) A preference, as against the creditors of their 

parents. 

If the provisions of a postnuptial contract of marriage 
are to give the wife a jus crediti against her husband's 
creditors, these circumstances must all concur : — 

(1.) The husband must be solvent when it is made; 
Bell's Principles, § 1942; Fraser's Husband and 
Wife, 1498. 
(2.) The provisions in the wife's favour must be reason- 
able in amount with regard to the husband's 
estate. Sharp, 1 D. 396; Mitchell, 4 K. 800. 
(3.) The provisions must not be payable during the 
subsistence of the marriage ; Dunlop, 5 Macph. 
(H.L.) 22. 
A postnuptial contract, to which the children are not 
parties, cannot bar them from demanding their legitim. 
See Fraser's Husband and Wife, 1498, as to Postnuptial 
Contracts. 

The Married Women's Property (Scotland) Act, 1881, 
has materially affected the husband's former rights in his 
wife's estate, and the antenuptial contract of marriage will 
not now be so necessary as it used to be to protect the 
wife's estate against the diligence of his creditors. But 
nothing in the Act, it is provided, excludes or abridges 
the power of settlement by antenuptial contract of 
marriage, § 1 (5) ; nor does the Act affect any contracts 
made, or to be made, between married persons before or 
during marriage, or the law relating to such contracts, oi^ 
the law relating to donations between married persons, or 
to a wife's non-liability to diligence against her person, 
or any of the rights of married women under the Married 
Women's Property (Scotland) Act, 1877, which enacts 
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that the wages and earnings made by married women after 
1st January, 1878, shall be free of thejv^ mariti and right 
of administration of their husbands, and that in marriages 
which take place after that date the liability of the husband 
for the antenuptial debts of his wife shall be limited to the 
value of any property received by him from, through, or in 
right of his wife before, at, or subsequent to the marriage. 

The Married Women's Property (Scotland) Act, 1881, Married 
contains provisions applicable to marriages contracted Property Act, 
after as well as before its commencement. As regards 
marriages contracted after the Act, (1) the wife's move- (i) Marriages 
able estate is vested in her as her separate estate, and is 
not subject to the ju8 Tnariti ; (2) the income of such 
estate is payable to the wife on her individual receipt 
or order; (3) but she is not entitled "to assign the 
prospective income thereof, or, unless with the husband's 
consent, to dispose of such estate;'' (4) the wife's move- 
able estate is not subject to diligence for the husband's 
debts, provided that the estate (except such corporeal 
moveables as are usually possessed without a written or 
documentary title) is secured in the name of the wife 
herself, or in such terms as clearly distinguishes the same 
from the estate of the husband ; but (5) any estate of the 
wife lent or entrusted to the husband, or immixed with his 
funds, is treated as assets of the husband's estate in 
bankruptcy, under reservation of the wife's claim to a 
dividend as a creditor for the value of such estate, after 
but not before the claims of the other creditors of the 
husband for valuable consideration in money or money's 
worth have been satisfied ; and (6) the rents and produce 
of heritable estate in Scotland belonging to the wife are 
no longer subject to the jus mariti and right of adminis- 
tration of the husband, §§1,2. As regards marriages con- (2) Marriages 
tracted before the Act, (1) the provisions of the Act do 
not apply where the husband has, before 18th July, 1881, 
by irrevocable deed or deeds, made a reasonable provision 

G 
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for his wife in the event of her surviving him ; and (2) 
in other cases the provisions of the Act do not apply 
except that the ju8 Tnariti and right of administration are 
excluded to the extent prescribed with regard to marriages 
contracted subsequent to the Act from all estate, moveable 
or heritable, and income thereof, to which the wife may 
acquire right after the passing of the Act, but parties married 
before the Act may by mutual deed come under the provi- 
sions of the Act as to estate acquired prior thereto, §§ 3, 4. 
(3) Jus rdicH; The Act also provides thg,t the husband of any woman 
who dies domiciled in Scotland is entitled by operation of 
law to the same share and interest in her moveable estate 
which is taken by a widow in her deceased husband's 
(4)Legitim moveable estate, § 6 ; and that the children of any 
estate. * woman so domiciled at the time of her death, take the 
same right of legitim in regard to her moveable estate 
which they have in regard to the moveable estate of their 
deceased father, § 7. See Poe, 10 K. (H.L.) 73, which 
settles that a husband is entitled to jus relicti out of his 
wife's moveable estate, irrespective of the date of its 
acquisition, and of the date of the marriage. 

Parts of Where no trust is created, a contract of marriage may 

con™«wt? consist of the following parts : — 

I. The Narrative Clause. 
II. Disposition of Husband's Estate. 

III. Provisions to the Wife and Younger Children. 

IV. Acceptance by Wife of Provisions in lieu of Terce 

and Jus BelictcB, and declaration that Children 
are to have no claim to Legitim. 
V. Disposition of Wife's Estate. 
VI. Appointment of Trustees to see obligations in 

Marriage-Contract implemented. 
VII. Registration Clause. 
VIII. Testing-Clause. 
Juridical Styles, vol. i. I74i et seq. 
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I. Narrative Clause. — This clause contains the names 
and designations of the parties to the contract, and a pro- 
mise by the intending spouses to solemnise the marriage 
in usual form. 

II. Disposition of Husband's Estate. — ^The destination where tpu 
in this part of the deed will be that agreed on, and the in obiigatwne 
lands disponed will be described — (a) at length ; (6) marriage, 
by reference in statutory form ; (c) by general name (see 

p. 16) ; or (d) in general terms — e,g., all and whole the 
disponer's heritable estate wherever situated. The desti- 
nation, for example, may be in favour of the husband 
himself and the heirs-male of the intended marriage, 
whom failing to the heirs-male of his body by any subse- 
quent marriage. Under such a destination the husband ^p^ in oUi^a- 

n , . . tKme y. spes in 

IS fiar, but the heirs-male of the intended marriage have a destinaUotie. 
apes aiLCcesaionia in obligatione, which the father may 
defeat for onerous but not gratuitous consideration. The 
heirs-male of his body by any subsequent marriage will 
succeed to the estate on the failure of the heirs-male of 
the first marriage, and so long as the destination remains 
unaltered ; but the father can defeat their apes succes- 
sionia in destinatioTie gratuitously as well as onerously. 
Again, the destination may be to himself and the heirs- 
male of the intended marriage, whom failing to the 
heirs-male of any second marriage, whom failing the 
heirs-female of the first marriage. Here also the husband 
is fiar, and, whilst he can defeat the spes succesaionia in 
deatinatione of the heir-male of the second marriage for 
considerations onerous or gratuitous, he can only defeat 
the apea aucceaaionia i/n obligatione of the heir-male or 
heir-female of the first marriage for onerous considera- 
tions. The reason of this is, that the marriage-contract is 
deemed an onerous deed quoad the heirs of the marriage 
called in the destination, but gratuitous quoad other sub- 
stitutes. See Fraser's Husband and Wife, 1401 et aeq. 

The heir of the marriage or the heir-male of the J]^^^ 4"*^*^® 
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i 



marriage in mamafife cannot be known until its dissolution. But the 

virtue of ^€$, 

eldest son being the presumptive heir, although he may 
have only a spes succeasionia in obligatione, as in the above 
cases, has (unless it is taken from him by the terms of the 
marriage-contract) power during the subsistence of the 
marriage — 

(1.) To discharge, for himself and his successors, any 
spes sricceasionis he may have under it ; or, 

(2.) To accept a propulsion of the fee, with or without 
conditions attached ; or, 

(3.) To consent to a conveyance of the estate to a 
stranger for gratuitous consideration. 

Such discharge, acceptance, or consent of the heir- 
presumptive, even although he predeceases the dissolution 
of the marriage, and thus never was truly heir of the mar- 
riage, makes the father as free as if the marriage-contract 
was non-existent; Fraser's Husband and Wife, 1419; 
Bell's Lectures, vol. ii. 882, and authorities there cited. 

When the heir The heir of the marriage may have more than a apea 

of the mam- ^ . 

agehasaiu^ aiLCceaaionia in the estate disponed ; he may have a jua 
crediti, entitling him to compete with his father's ordinary 
creditors, — a right which a apea aucceaaionia does not 
give. Thus, an obligation by a parent in his contract of 
marriage to infeft the heir in lands de preaenti, or against 
a determinate day, or a determinate age, or a clause 
restricting his own right to a liferent allenarly, will give 
the latter a jua crediti; Ersk. 3, 8, 40 ; Fraser's Hus- 
band and Wife, 1421. 

Where heir of The father's right will be restricted to a liferent — 

sdftm&flTfi h&s 

the fee, or (1.) If he dispones to himself in liferent allenarly, or 

only, or alimentary, or merely, and to the heirs of 
the marriage in fee ; or, 
(2.) If he conveys to trustees to hold for himself in 
liferent and the heirs of the marriage in fee. 



CONTRACTS OF MARRIAGE. 85 

Infeftment in full tenns of the destination in (1) 
will divest the father of the proprietary fee ; and 
infeftment in favour of the trustees in (2) will 
give them the fee. 
(3.) Besides, if a jua crediti is secured by proper and 
preferable diligence, the heir of the marriage will 
have a preference quoad creditors. 
In this connection the cases of Falconer, 2 S. 633, When sasine 
HovMitch, 9 D. 1204, and Newlanda, M. 4289, are limit the 
worthy of attention. In each of the cases of Falconer toTflduciary 
and Houlditch there was a destination by a parent, 
infeft in lands, to himself in liferent allenarly and to the Case of Fai- 
heirs of the marriage in fee ; and infeftment was taken to HouidUch v. 
the extent of the liferent alone. On the parent's seques- 
tration the claim of the heir of the marriage to the fee of 
the estate was disallowed. Having a jvs crediti, however, 
he was allowed to rank with his father's creditors. Had 
infeftment been taken in full terms of the destination, the 
father would have been divested of the proprietary fee, 
and his creditors would only have been able to attach the 
liferent. In the case of Newlands, there was a convey- 
ance by a third person in a marriage-contract to one of the 
spouses in liferent allenarly and the heirs of marriage in fee. 
Infeftment was taken to the extent of the liferent alone, 
and, on the spouse's sequestration, his creditors laid claim 
to the fee of the property, which claim was not sustained. 
The distmction between the cases of Falconer and Houl- 
ditch and the case of Newlands is, that in the former 
the fee had been in the father prior to the granting of the 
marriage-contract, the limited infeftment on which did not 
divest him of the fee, whereas in the latter the fee was 
never in the father. See also Orahama, M. 6931; Hyslop, 
1 S. 137; Dundas, 2 S. 145 ; Bell's Lectures, vol. ii. 886; 
Fraser's Husband and Wife, 1450. 

In the disposition of the husband's estate, power may Power 
be reserved by him, e.g., to alter the destination, but not 
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SO as to prejudice the right of succession of the issue of 
the marriage, or to entail the estate in whole or in part. 

After the dispositive clause and the reservations, if 
any, follow the clauses (a) of entry, which is declared to be 
at the date of the intended marriage ; (6) of assignation 
to rents ; (c) of assignation of writs ; and (d) of warrandice. 

WTien wtfe has HI. PROVISIONS TO WiFE AND YoUNGER CHILDREN. — ' 
a, JU8 crediti. 

The provisions by the husband to the wife, whether they 

are payable before or after his death, confer on her a jus 

Children only cvediti ; but there is a presumption against the children 

a «pe9 usually. . ^ . ^ . . . , . - 

having a jus crediti in virtue of provisions in their favour. 

If the provisions in their favour are payable after the 

father's death, they have no jus crediti, — only a spes 

now jus ere- successiouis in ohligatione; but a jus crediti will be 

diti conferred j» -, .-i •/* .^ t_i* j.* • j.i. • r \. 

on children. Conferred on them if the obligation m their favour be- 



(1) one capable of being enforced against the father 
during his lifetime for principal or interest ; or (2) of such 
a nature as to place him under restraint ; or (3) one 
which, if implemented, will divest him of the fee ; Bell's 
Lectures, vol. ii. 883; Hendry's Manual, 864; Fraser's 
When wife and Husband and Wife, 1368. As in the case of the heir of 

children h&ve a 

fee or prefer- the marriage, a preference may be given to the wife or to 



ence. 



the younger children — (1) by restricting, in the case of 
heritage, the father's right to a liferent only, and giving 
the fee to the wife or children ; or (2) by a conveyance of 
heritable or moveable property in trust for her or them ; 
or (3) by securing by proper and preferable dihgence pro- 
visions in which she or they have a jus crediti. See p. 84. 
Howprovi- Provisions by a husband to a wife may be made in 

sions IfO wife 

made— different ways. (1) A very common provision to the 

(1) Annuity ; wife is an obligation by the husband to pay her an 

annuity if she survives him. K the husband has heritable 
estate, he often provides and dispones to her an annuity 
or jointure out of lands described, as well as binds himself 

(2) Conjunct personally in payment. (2) A less common way of 
68 inaion; jj^^jsing provision to a wife is to convey an estate to the 
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husband and wife in conjunct fee and liferent, or in conjunct 
fee and liferent for her liferent use allenarly, which will 
give her a liferent of the estate in the event of her surviv- 
ance. (3) A provision by way of locality in her favour is (3) Locality; 
now seldom given. In this case, the husband dispones 
certain lands to his wife to be enjoyed in liferent by her 
if she survives him. Infeftment following on the disposi- 
tion of the annuity, or the conveyance to husband and 
wife in conjunct fee and liferent, or the conveyance of 
locality, will give the wife a preference quoad the creditors 
of the husband. (4) A husband may possess an estate (4) "J^e" 

68X&1i6 dUtailGCL. 

under an entail, (a) If the right of terce is not excluded 
by the entail, he can grant a provision in his marriage- 
contract to the extent of the terce out of the estate. 
(6) If the entail authorises provision to be made to the 
wife, the provision must be made in accordance with the 
terms of the entail, (c) The Aberdeen Act (5 Geo. IV. 
c. 87), applicable to aU entails unless where its operation 
is excluded by the deed of entail, allows heirs of entail 
in possession, including institutes, to make provisions 
in favour of their spouses or younger children. The 
heirs of entail are entitled, under the Act, to provide 
an annuity out of the estate to their spouses. The 
amount of an annuity granted by a male heir cannot 
exceed one-third part of the yearly rent or value of the 
estate, as at the death of the grantor, after the deduction of 
burdens. The amount of an annuity granted by a female 
heir cannot exceed the one-half of such rent or value. 
If the estate is already burdened under the Act with 
an annuity to a spouse, a female heir cannot grant an 
annuity exceeding one-third of such value. 

With regard to the children of the marriage, it isHowprovi- 

, , , , . . sions to chil- 

common for the husband to bind himself in his marriage- dren made, 
contract to make payment at the first term of Whitsunday 
or Martinmas after his death of a sum to the child 

Sum payable 

or children to be bom of the marriage, other than after death. 
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the child who is then entitled to succeed to his lands. 
The children under such a provision have, as already 
stated, only a spea aucceasionis in obligatione. He often 
reserves a power to apportion provisions among the 
children as he chooses, which power, however, he has at 
common law. Any object of such power may be alto- 
gether excluded ; 37 & 38 Vict. c. 37, § 1 ; Mackie, 12 
K. 1230. 
Provisions to The Aberdeen Act allows an heir of entail in possession 

children out of , , . . * 

entaiiedestate. to make provisions in favour of children, binding himself 
or herself and the succeeding heirs of entail in payment 
thereof, with interest from the time at which the right of 
the next succeeding heir of entail begins. But these 
provisions must not exceed — for one child, one year's free 
rent or value ; for two children, two years' free rent or 
value ; and for three or more children, three years' free 
rent or value. By the Entail Amendment Act, 1875 (38 
& 39 Vict. c. 61, § 10), and the Entail Amendment Act, 
1878 (41 & 42 Vict. c. 28, § 3), if a provision has been 
made to a child who predeceases the granter, the issue of 
such child are entitled to the provision, and the heir in 
possession may, grant provisions to the issue of a pre- 
deceasing child to the same extent as if the provision had 
been to a child. 

IV. Declaration that the Provisions to the Wife 
AND Children shall be in full of their Legal Claims. 
— This clause may prevent disputes. Unless a contrary 
intention appears, a provision by a husband to a wife, 
whether in a marriage-contract or other deed, excludes 
her from claiming terce, 1681, c. 10 ; but the wife's jus 
relictce is not discharged by implication ; Eraser's Husband 
and Wife, 1060. A provision to a child in a marriage- 
contract or other deed will not exclude his claim to 
legitim; the intention to exclude a child from legitim 
must be clear; Earl of Kintore, 13 R 997. 

V. Conveyance by the Wife of her means and estate 



K 
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TO THE Husband and Children nascitubl — ^Little need 
be said on this clause, but as a husband is now entitled, in 
the absence of other satisfaction, to courtesy, and^'us relicti, 
out of his wife's property, and the children to legitim out 
of their mother's estate as well as their father's, a clause 
declaring the provisions by her to him and them to be 
in full of all legal claims of courtesy, jus relicti, and 
legitim, should be inserted in the marriage-contract. 
Mutatis mutandis, what has been said of provisions by 
a husband to a wife and children applies to provisions by 
a wife to a husband and children. 

VI. Appointment of Trustees to secure implement 
OF Provisions to Wife and Children. — While this clause 
is useful, the Court wiU, where there is no such clause, 
appoint a curator ad litem to a wife, or a tutor or curator 
ad litem to a child who requires to sue for implement of 
the obligations in the marriage-contract. 

VII. Kegistration Clause. — This clause provides for 
registration for preservation and execution. 

VIII. Testing-Clause. — This clause is in the ordinary 
form. 

Completion of Title under Marriaqe-Gontract — When Completion of 

. title under 

the granter is infeft in the lands conveyed in a marnage- marriage- 

, contracts — 

contract, a feudal title to them under the marriage-contract (a) when 

I T •/• i» ^ • f nn gtanter infeft. 

can be made up in favour of the grantees m different ways. 
If the lands are described (a) at length, or (6) by reference, 
or (c) by general name — (1) the contract of marriage 
may be recorded with a warrant of registration in the 
appropriate Register of Sasines ; or (2) a notarial instru- 
ment may be expede, and with warrant recorded. Consoli- 
dation Act, 1868, §§ 16, 17. If the contract of marriage 
contains a clause of direction, the warrant of registration 
may or may not refer to it. If it does, then the parts 
of the contract directed to be recorded and the clause of 
direction, the testing-clause, and the warrant of registra- 
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tion will alone appear on the register ; ibid. § 12. If a 
notarial instrument is expede on a contract containing a 
clause of direction, then the notarial instrument must 
narrate the parts directed to be recorded. (3) If the 
lands conveyed are only described (d) in general terms, it 
is necessary, in completing a title, to expede and record 
with warrant a notarial instrument ; ibid, § 19. 
(6) When If the grantor is not infeft, the marriage-contract is 

^eft. treated as an assignation, and a title can be made 

up by the grantees by recording a notarial instrument ; 
Consolidation Act, 1868, § 23. 



CHAPTER III. 



TESTAMENTARY DEEDS. 



A TESTATOE may leave his estate directly to beneficiaries ; Contents of 
but there are circumstances in which it is better to dis* tion and 
pone his estate to trustees, in order that they may hold *^ ^^^^ ' 
or distribute it as he directs. In these circumstances, 
the testator may resort to the use of a trust-disposition 
and settlement. The contents of the trust-disposition and 
settlement, shortly stated, are — 
I. The Narrative Clause. 
II. Disposition of Estate. 

III. Purposes of Trust. 

IV. Powers of Trustees. 

V. Revocation of Prior Settlements, and Power to 

Revoke or Alter. 
VI. Consent to Registration. 
VII. Testing-Clause. 
Juridical Styles, voL i. 287. 

I. Narrative Clausk — It will be kept in view that a How far 
minor, while he can bequeath his moveables without con- t^I*" ^^ 
sent of his guardians, cannot, even with such consent, 
bequeath subjects heritable svxi natura, and that no testa- How far mar- 
mentary bequest of estate can take away or abridge a right "^ SstT^^* 
of terce or of courtesy, jus relictce, jus rdicti, or legitim. 

II. Disposition of Estate. — This part generally bears Conveyance, 
that the testator gives, grants, assigns, and dispones tof^iai. ^'^ 
trustees named his whole property, heritable and move- 
able ; and the general conveyance may or may not be 

followed by a special conveyance of certain subjects. In 
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What words 
sufficient 
to carry 
heritage. 



"Dispone" TTiortis causd Conveyances of heritage executed by persons 
unnecessary ^^.^^ ^^^^ ^ ^^^ Commencement of the ConsoMation 

Act, 1868 (31st December, 1868), the word "dispone" 
was an essential, Kirkpatrick, 1 R (H.L.) 37. The 
Consolidation Act, § 20, however, enacts — (1) That no 
testamentary or other mortis causd deed purporting to 
convey or bequeath lands which has been granted by any 
person alive at the commencement of the Act, or which 
shall be granted by any person after the commencement 
of the Act, shall be held to be invalid as a settlement of 
the lands to which such deed or writing applies, on the 
ground that the granter has not used with reference to 
such lands the word " dispone," or other word or words 
importing a conveyance de presenti; and (2) That, when 
such deed or writing contams, with reference to lands, any 
word or words which would, if used in a will or testament 
with reference to moveables, be sufficient to confer^ upon 
the executor of the granter, or upon the grantee or legatee 
of such moveables, a right to claim and receive the same, 
it shall be taken to be equivalent to a general disposition 
of such lands in favour of the grantee or legatee. 

The intention of the testator, as gathered from the 
fe^SSfeStary deed, is the rulc for construing a testamentary writing, 
^®®^ whether it deals with moveable or heritable property, or 

both; but if a mortis causd deed is intended to carry lands, 
it must contain words not confined to moveables alone, — 
it must contain words sufficient to carry heritage. Thus, 
"Effects" does a testamentary conveyance of a person's "effects" has 
heri^gef l>®®^ ^®^d ^^^ ^ include heritage; Pitcaim, 8 Macph. 
604. The statute having put heritage in the same posi- 
tion as moveables when dealt with in a testamentary deed, 
Direct words of direct words of conveyance of heritage are not essential 
SSIl^r''***For example, in M'Leod^s Trustees, 2 K. 481, a testator 
empowered his trustees to "realise all his heritable 
and moveable property," and directed them as to 
the disposal thereof. The testator's estate, heritable 
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and moveable, was held to be conveyed to the 
trustees. 

It is often difficult to determine whether a particular Whether a 
estate is carried by a general disposition of lands, estate is 
(1) The granter of such a deed may possess, as institute general dis- 
or substitute, lands destined to a special series of heirs ^^" ^^^' 
by a conveyance of which he is not the author. In this tined specify 
case, the general disposition will include the specially- testator, 
destined lands in the absence of evidence of a contrary 
intention; Campbell, 7 R. (H.L.) 100. (2) A person (2) Lands des- 
may destine an estate to a special series of heirs, and then by testator, 
make a general disposition of his property in favour of a 
different series of heirs. As a rule, the latter deed will 
not override the terms of the former, there being a 
presumption that a general disposition does not include 
estate, the succession to which has been regulated by a 
prior deed of the testator. The presumption will give 
way to evidence of contrary intention ; see Thorns, 
6 Macph. 704; GleTidomuyn, 11 Macph. (H.L.) 33. 
(3) If a person makes a general disposition, and (3) i^ds 
afterwards buys subjects, the disposition of which con- date of general 
tains a special destination inconsistent with the general and^eciaiiy 
disposition, these subjects wiU not fall under the general 
disposition ; Webster's Trustees, 4 R. 101 ; Farquharson, 
10 R. 1253. (4) An heir in possession of an entailed (4) Disentailed 
estate may expede and record an instrument of dis-®^ 
entail. If he dies intestate, the estate will go to the 
next substitute, the registration of the instrument not 
altering the destination. If he leaves a general disposi- 
tion, it is a question of intention whether the disentailed 
estate is carried by it ; Oray, 5 R. 820. 

The disposition is generally to trustees and the sur- when some 

• J. J • A i» j^i named trustees 

vivors or acceptors, and survivor or acceptor of them, do not accept. 
But where there is no destination to acceptors or survi- 
vors, the nomination does not fall by the death or non- 
acceptance of some of them, unless the intention of the 
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Non-accept- testator IS cleaxly to that eflfect. The non-acceptance of 

ance of a iv« i ^ < ji • 

trustee named omce by a trustee named as a sine quo Tion may or may 

aaa «n« quo ^^^ y^ essential ; but if he accepts, his consent to deeds 

Failure of of the tiust is essential ; Bell's Lectures, vol. ii. 945, 946. 

trusteee. q^ ^j^^ failure of those nominated to act as trustees, the 

Court may, on the application of any party having an 

interest in the trust-estate, appoint new trustees in virtue 

of the Trusts (Scotland) Act, 1867, § 12. 

III. Purposes of the Trust. — The purposes of the 
trust may be such as these : — (a) the payment of the 
truster's debts ; (6) the payment of an annuity to his 
widow; (c) the payment of legacies to children or 
strangers ; (d) the conveyance at a certain time of heri- 
table property to one or all of the children ; (e) the disposal 
of the residue to children or to others. 
A spouse or Although a wife's jus relictce BJid terce, or a husband's 

elect between jus Tclicti and courtcsy, or a child's legitim cannot be 

legal claims , , 

and provisions affected by a testamentary writing, a provision to one 

\f\ 2^ universal 

settlement, spouse in the Universal settlement of the other's estate 
will bar the former from claiming both his or her legal 
rights in addition to the provision, and a child cannot claim 
a provision under a universal settlement of its parent's 
estate in addition to its legitim. An election must be 
made between the conventional provisions and the legal 
rights. 

One spouse In Baxter's Trustees, 11 R 996, a husband, by his 

may by signa- ... . . 

ture assent trust-dispositiou and settlement, gave the liferent of his 
* whole means and estate to his wife ; and, inter alia, he, 
with consent of his wife, directed his trustees to pay 
certain legacies after the death of the survivor of 
himself and his wife, vho survived him only a few 
weeks. Her executors claimed her terce and jus 
relictce, but the Court held that she had waived her 
right to these by assent to her husband's will — an 
assent shown by her consent to the legacies and her 

Annuitant may signature to the deed. If trustees are instructed to 

demand value 
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purchase an annuity for a widow or other person, the of annuity, not 
annuitant may require the trustees to make over the sum mentary. 
necessary to purchase it, Dow, 4 E. 403, if the annuity is 
not declared to be alimentary, White's Trustees, 4 R. 786. 

There may be a legacy or bequest of heritage (Consoli- Kinds of 
dation Act, 1868, § 20) as well as of moveable estate. 
Legacies are of these kinds : — (1) universal ; (2) general ; 
(3) special ; (4) the legatum liberationis ; (5) the legatum 
rei cdiencB, (1) A universal legacy is a bequest of the (i) universal ; 
whole free estate of the testator. (2) A general legacy (2) General ; 
is generally the bequest of a sum of money, no parti- 
cular fund out of which it is to come being specified. 
(3) A special legacy is the bequest of a particular sub- (8) Special ; 
ject or of a sum or fund distinctly specified. (4) The (4) Legatum 
legatv/m liberationis is the bequest of a debt or debts due * **^'***' 
by the legatee to the testator. (5) The legatum rei {5) Legatum 
alienee is the bequest of a subject not belonging to the 
testator. If the testator knew that the subject of bequest 
was not his property, his representatives must buy it for 
the legatee ; but if he wrongly believed it to be his, the 
legatee gets nothing. A verbal legacy is valid to the Verbal, 
extent of £8, 6 s. 8d., but a verbal legacy to a greater 
amount can be proved by the oath of an executor when he 
is also residuary legatee ; Hannah's Legatees, M. 3837 ; 
Bell's Lectures, vol. ii. 983. A legacy is different from ^on<aio m4>rtis 
a donatio mortis causd, which is a conveyance of an 
immoveable or incorporeal right, or a transference of 
moveables or money by deUvery. The grantee holds for 
the granter during his lifetime, the grantor can revoke the 
gift, and if the grantee predeceases the granter, the 
property reverts to the latter. Donation mortis causd can 
be proved by parole. See Morris, 5 Macph. 1036 ; Blyth, 
12 R 674. 

In a trust-disposition and settlement there is sometimes Vesting of 
a clause declaring not only when bequests are payable 
but also when ihey vest. For determining the question 
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(1) Intention. 



(2) Presump- 
tion for vest- 
ing amorce 
teitatoris. 



(3) Liferent 
to one, fee to 
another. 



(4) Interposi- 
tion of trust. 

(5) Condition 
personal to the 
grantee. 



(6) Dies in- 
cerius or dies 
certus. 



(7) Ulterior 
destination. 



of vesting, in the absence of such a clause, these rules 
may be given — (1) The intention of the testator, as 
gathered from his testamentary writings, will receive eflfect. 
The terms of the gift, the fact that implement of a 
bequest is long postponed, a destination over, or the 
powers given to trustees may show what the testator's 
intention is, and affect the question of vesting. (2) There 
is a presumption in favour of vesting a Trurrte teatatoris 
whether the legatees be individuals nominati/m or a 
class, and whether or not they predecease the term of 
pa3nnent. (3) The giving of a liferent to one person, 
and the fee to another, does not prevent the vesting of the 
fee a morte testatoris ; NimmOy 2 Macph. 1144 ; Carleton, 
6 Macph. (H.L.) 151. (4) The mere interposition of a trust 
does not affect vesting. (5) If a condition personal to 
the grantee is attached to the legacy, there will be no 
vesting until the condition is purified. Thus, if a legacy 
is payable to a legatee on his attaining majority or on his 
marriage, neither of which may ever occur, vesting, as a 
rule, will be postponed xmtil the arrival of the age or 
event stipulated; Madntoah, 10 Macph. 933. (6) But 
if a legacy is payable at a dies incertus or a dies certvs, 
— for example, if a legacy is payable to A either on the 
marriage or the death of B, vesting will take place a 
Tnorte testatoris in respect of the dies certus, — the death 
of B in this case ; Macintosh, supra. (7) When the life- 
rent is given to a person, an ulterior destination of the 
fee raises a presumption against the vesting a morte 
testatoris of the fee. In the case of Haldane's Trus- 
tees, 9 R 269, a testator destined the residue of his estate 
in the event of two liferentrices dying without issue (which 
occurred), "to my own nearest heirs in moveables, the 
division always being per stirpes and not per capita.*' The 
Court, by a majority, held that there was no vesting 
a morte testatoris, and that the legatees were those who 
bore the character of nearest heirs at the date of the death 
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of the last survivor of the liferentrices, when the fee of the 

residue vested. (8) Unless a contrary intention is mani- (8) Words of 

fested, words of survivorship are referable to the period of 

distribution ; M'Laren on Wills and Succession, vol ii. 

15; Young, 22 D. 1527. (9) Lord Young stated, in (9) Period to 

Peacock* 8 Trustees, 12 R. 878, that where a benefit is death irtT ^ 

• 1 '111*! i« 1 fi • ^ • bear reference. 

given by will, which contains no clause of survivorship, 
but which provides that in the event of the person 
benefited dying, the benefit is to go to another, that 
would be held primd facie to mean, in the event of his 
dyinff before the testator. (10) A destination to a parent (lO) Parent 

. .^ . . . • i» '11 aUenarly and 

in liferent allenarly and children nascitun m fee, will children in fee. 
give the children a right of fee as soon as they come into 
existence; Douglas, 8 Macph. 374. (11) A destination, (U) To par- 
on the other hand, to a parent in liferent allenarly and and heirs in 
to his heirs in fee, will vest the proprietary fee in him 
who bears the character of heir at the date of the death 
of the liferenter. (12) Although subject to defeasance, (12) Fee 
a fee may vest; Fraser, 11 R. 196; Bradford, 11 R. to defeasance. 
1135. (13) In Ross, 5 R. 833, it was laid down that (13) Bequests 

. . 1* -t I* 1 ^ children of 

when a testator appoints trustees to distribute a tuna at a family where 
various times among the children of a family, a child bom ^ ^ *"* 
after any of the distributions will be entitled to share in sub- 
sequent distributions, if the testator has not manifested 
a contrary intention. (14) The case of Smithes Trustees, (i4) Non- 
10 R. 1144, shows that there may be no vesting in certain ^wera^y 
cases, unless there has been the exercise of a power conferred "" ®®** 
on trustees. In this case trustees were directed to invest a sum 
for the truster's nephew, and give it to him in such sums and 
ways and at such times as they deemed best. The nephew, 
who survived the truster, received nothing from the trust- 
estate, and the Court held that no right had vested in him. 

(1) If a bequest of moveables or heritage is left to A, substitutions 
and he predeceases the testator, his heirs take nothing. ^^ ®*^^®^ ^ 
(2) If such a bequest is left to A and his heirs, and A 
predeceases the testator, his heirs will succeed as condi- 

H 
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tional institutes. His heirs would not take under bonds 
of provision ; Russel, M. 6372. (3) If a bequest of 
moveables is left to A, whom failing, to B, and A survives 
the testator, he takes it, and the destination as regards B 
is evacuated ; Bell's Principles, § 1881. If A predeceased 
the testator, B would take the legacy as conditional 
institute. (4) But under a bequest of heritage with a 
similar destination, if A, after taking, dies intestate, the 
estate will pass to B as substitute. (5) In PavZ, 
10 Macph. 937, a testator disponed to A and B equally 
between them, and in the case of the death of either 
without heirs of his or her body, to the survivor of them, 
his whole real and personal effects whatsoever. The Court 
held that this was not a substitution, but a conditional 
institution ; and that, the testator having been survived 
by both, the share of one who died without leaving a will, 
and without heirs of his body, went to his heir-at-law. 

IV. Powers of Trustees. — If it is intended that the 
powers of the trustees should be greater than those con- 
ferred on them by statute or at common law, these powers 
will be stated in the trust-disposition and settlement ; for 
instance, a power of sale of heritage without the consent 
of the Court or the beneficiaries. The Trusts Acts of 
1861 (24 & 25 Vict. c. 84), of 1863 (26 & 27 Vict, 
c. 116), of 1867 (30 & 31 Vict. c. 97), of 1871 (34 & 35 
Vict. c. 27), and of 1884 (47 & 48 Vict. c. 63) confer 
various powers on gratuitous trustees, some of which may 
be noticed. 
Gratuitous Gratuitous trustees, in the sense of these Acts, include 

^ 1*11 p^*fHfij| 

all trustees who are not entitled as such to remuneration 
for their services, or who hold the oflBce of trustee ex 
officio, and all trustees, whether original or assumed, who 
are entitled to receive any legacy, or annuity, or bequest 
under "trusts or trust-deeds," which include all trusts 
constituted by virtue of any deed or by private or local 
Resigning and Act of Parliament; Trusts Act, 1867, § 1. Unless the 

assuming 
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deed or act of nomination stipulates otherwise, these powers of 

, . r trustees, 

trustees nave power — 

(1.) To resign oflBce, but not if a bequest has been (i) Power to 
given expressly to them on condition of accept- 
ing office. A sole trustee is not entitled to a sole trustee 

, , , can resign on 

resign office until, with the consent of the certain con- 
beneficiaries of full age, and capable of acting 
at the time, he has assumed new trustees, who 
have accepted office ; or he may apply to the 
Court, stating his wish to resign, and praying 
for the appointment of new trustees, or of a 
judicial factor to administer the trust, and on 
such appointment he can resign. The form of Form of 

, . . ,,-, . . J* .-t J. J. resignation. 

resignation is either a minute of the trust 
entered into the sederunt book thereof, signed 
by the resigning trustee and his co-trustee or 
trustees acting at the time, or a minute of 
resignation (Schedule (A), Trusts Act, 1867) 
intimated to the other trustee or trustees. 
The resignation of a trustee, who is also an 
executor, infers resignation as executor ; see 
Trusts Act, 1861, § 1 ; Trusts Act, 1867, 
§§ 10, 18. 
(2.) To assume new trustees. The form of assuming (2) Power to 

• r .• ^ iji» J.* assume new 

IS by execution of a deed of assumption trustees. 
(Schedule (B), Trusts Act, 1867), by the Form of as- 

, sumption. 

assummg trustee or trustees, or by a quorum 
of them if more than two. If the signatures 
of a quorum (i.e., a majority of the trustees 
accepting and surviving) cannot be obtained to 
the deed, the consent of the Court is essential. 
In addition to a general conveyance of the trust- 
estate, the deed of assumption may contain a 
special conveyance of heritable property, in 
which case it may be recorded with a warrant 
of registration in favour of the assuming and 
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assumed trustees in the Register of Sasines. 

Trustees appointed by the Court have not 

power to assume new trustees xmless it is 

conferred on them by the Court. See Trusts 

Act, 1861, § 1 ; Trusts Act, 1867, § 11, 13. 

Executive The Trusts Act, 1867, § 2, also authorises gratuitous 

Snutees? trustecs to do thcsc acts where they are not at variance 

(1) To appoint with the terms or purposes of the trust — (1) To appoint 

' ^ factors and law-agents, and to remunerate them. (2) To 

charge trus- discharge trustees who have resigned and the representa- 

es resigning. ^^^^ ^^ trustces who havo died ; and, if these cannot 

obtain a discharge from the acting trustees or the 

(3) To grant beneficiaries, the Court will grant it (§ 11). (3) To grant 

leases of the heritable estate of a duration not exceeding 
twenty-one years for agricultural lands and thirty-one 

(4) To dis- years for minerals, and to remove tenants. (4) To uplift, 
c arge e . ^jg^jj^j^g^^ qj. aggign debts due to the trust-estate. (5) To 
mise.^ compro- QQjjjpyQ^^jgg ^j. ^^ submit and refer all claims connected 

(6) To grant with the trust-cstate. (6) To grant all deeds necessary 
deeds!*'^ for Carrying into effect the powers vested in them. (7) 

(7) To pay To pay dcbts due by the truster or the trust-estate 

without requiring the creditors to constitute such debts 
where the trustees are satisfied that the debts are proper 
debts of the trust The trustees, either with the 
consent of the Court, which must be satisfied that the 
powers to be exercised are expedient for the execution of 
the trust and not inconsistent with the intention thereof, 
or with the consent of all the beneficiaries who, for this 
matter, require to be of full age and capable of acting, if 
the powers to be exercised are not inconsistent with the 

(8) To sell. intention of the trust, have power — (8) To sell the trust- 

(9) To feu or ©State or any part of it. (9) To grant feus or long 
long-lease. Jeascs of the heritable estate or any part of it. (10) To 

(10) To bor- borrow money on the security of the trust-estate or any 
^^' part of it. (11) To excamb any part of the trust-estate 
SSJ»"- which is heritable. 
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V. Revocation of Prior Settlements. — There is often 
a clause put into a settlement in these terms : — " I hereby 
revoke all settlements of a testamentary nature executed 

by me." Revocation may be express or implied. A tes- Revocation 
tator may have several testamentary writings, all of which fmpUed.^' 
will receive effect so far as they are consistent with each 
other ; but, if one or several of them are inconsistent 
with the terms of a deed or deeds of more recent date, 
the latter, to the extent of the inconsistency, will super- 
sede the former. A question often arises as to the Revocabmty 
revocability of mutual settlements by one of the parties aetSements. 
thereto. Mutual settlements are often made by spouses. 
The survivmg spouse, if the provisions made by the 
settlement in his or her favour are not remuneratory, 
can revoke the settlement quoad his or her estate as being 
a donatio inter virv/ra et uxor em ; Mitchell, ^ R. 800 ; 
Gibson's Trustees, 4 R. 867 ; Melville, 6 R. 1286 ; 
Beattie's Trustees, 11 R. 846. 

VI. Consent to Registration. — This clause is for 
registration for preservation. 

VII. Testing-Clause. — This clause is in the usual form. 
Every holograph writing (which does not require to be Holograph 
attested by witnesses) of a testamentary character isil^^^^Sof 
deemed to have been executed of the date it bears in the bear. ^ ^^ 
absence of evidence to the contrary; Conveyancing Act, 

1874, § 40. A parish minister may act as a notary in Pftrishminister 
executing the testamentary deeds of persons in his own teS»m^. * 
parish who are unable to write ; ibid, schedule I. 

By 24 & 25 Vict. c. 114, a testamentary writing of Howteata- 
personal estate, made out of the United Kingdom by a ^ecut^by 
British subject, may be executed according to the forms ^^j^ste. 
required (a) by the law of the place where the same is made; 
or (6) by the law of the place where the maker is domiciled 
when the same is made ; or (c) by the laws then in force 
in that part of Her Majesty's dominions where the maker 
had his domicile of origin. A testamentary writing of 
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Probate may 
be used as a 
warrant for 
notarial 
instrument. 



personal estate made in the United Kingdom by a British 
subject, may be executed according to the forms required 
by the laws for the time being in force in that part of the 
United Kingdom where the same is made. Since the 
passing of the Consolidation Act, 1868, § 20, a testamen- 
tary deed dealing with heritage may be validly executed 
in the forms allowed by 24 & 26 Vict. c. 114, with 
respect to testamentary deeds of personal estate. See 
ConneVs Trustees, 10 Macph. 627 ; and Conveyancing 
Act, 1874, § 51, which provides, that the production to 
any notary-public of the probate of a will or other testa- 
mentary settlement of a person deceased, issued by any 
Court of Probate in England or in Ireland, or in any British 
colony or dependency, or of an exemplification (which is a 
copy under the seal of the particular Court where the 
record remains) of such probate, shall, for the purpose of 
expeding a notarial instrument, or otherwise completing a 
title to any estate in land or to any heritable security, be 
held to be equivalent to the production to such notary of 
the will or settlement itself, or an extract thereof from 
the books of Council and Session. The section is retro- 
spective in effect. See Beggs Conveyancing Code, 66, 402. 
It will now be shown how a title to lands is completed 
under a testamentary deed by 

I. DispoNEEs, — Trustees or others. 
II. Beneficiaries under a Trust. 
III. Persons appointed by Court to administer a 
Trust. 



I. DispoNEEs, — Trustees or others. — First, When the 
testator dies with feudalised title, — (a.) If the trust- 
disposition or other deed in his favour contains a special 
conveyance, the disponee makes up a title — 

(1.) By recording the deed with a warrant of registra- 
tion ; or, 

(2.) By expeding and recording, with a warrant, a 
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notarial instrument; Consolidation Act, 1868, 
schedule (J). 

(6.) But if the deed in his favour is a general disposi- 
tion — a conveyance which, from the want of a full or 
statutory description of the lands, or from the absence of 
the proper feudal clauses does not of itself constitute a 
sufficient warrant to the disponee to obtain infeftment 
directly, Studd, 10 R. (H.L.) 53 — the disponee expedes 
and records a notarial instrument ; Consolidation Act, 
1868, §§ 19, 20, and Schedule (L) (superseding Titles 
Act of 1858, § 18, and of 1860, § 8), and Conveyancing 
Act, 1874, § 46. 

Prior to the passing of the Titles Acts of 1858 and 
1860, the disponee under a general disposition, either (1) 
got the heir of the last investiture to make up a title to 
the lands, from whom he then obtained a conveyance, in 
virtue of which he could enter with the superior by 
resignation or by confirmation; or (2) obtained a decree 
of adjudication against such heir. This decree was, 
as regards feudal subjects, followed by a charter of 
adjudication from the superior and infeftment thereon, 
and, as regards burgage subjects, by recorded instrument 
of resignation and sasine. 

If for any reason the disponee under a general disposi- 
tion now resorts, as he is entitled to do, to an action of 
constitution and adjudication against the heir of the 
maker of the general disposition, he will complete his 
title by recording, with a warrant, his extract decree, or by 
expeding and recording, with a warrant, a notarial instru- 
ment thereon. He cannot now obtain a charter of 
adjudication, which is a writ by progress ; Bell's Lectures, 
vol. ii. 1001 et seq. 

SecoThd, when the testator dies with an unfeudaliaed title. 
— Whether the trust-disposition or settlement or other deed 
contains a special or a general conveyance, the disponee 
makes up a title — 
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(1.) By expeding and recording with warrant of regis- 
tration a notarial instrument;. Consolidation 
Act, 1868, schedule (J) ; or, 
(2.) By recording the conveyance by the person last 
infeft along with a notarial instrument; ibid. 
schedule (N), § 23. 
General difl- The Couveyancing (Scotland) Act, 1874, contains 

^^Uaiuad certain sections (29, 31, 45, 46, 51) which require notice 
forming Unks in this conncction. Section 29, which is retrospective, 
titiesnot* provides that no decree, instrument, or conveyance is 
oncertain^^^ invalid bccausc — (1) the series of titles connecting the 
grounds. person obtaining such decree, or expeding such instru- 

ment, or holding such conveyance, with the person last 
infeft, contains as links of the series two or more general 
dispositions ; or (2) because any general disposition form- 
ing a part of the series does not contain a clause of 
A general assignations of writs. Section 31 makes, as regards the 
service equiva- completion of title, a general service expede by an heir 

posftion^rtw ^^^^^ ^^ ^^ ^^^^ *^^ Commencement of the Act equivalent 
causd. ^Q j^ mortis causd general disposition of the lands in 

favour of the heir. The section declares that "when a 
proprietor has died or shall have died infeft in lands, 
and the heir of the investiture has expede or shall have 
expede a general service as heir of such proprietor, the 
decree of general service in favour of such heir shall be 
equivalent to a mortis causd general disposition of the 
lands by such proprietor in favour of such heir, to the 
effect of enabling such heir, or those deriving right from 
or by succession to him, to expede and record in the 
appropriate Eegister of Sasines all notarial instruments 
applicable to such lands which a general disponee, or 
those deriving right from him, may expede and record 
under or in terms of ' The Titles to Land Consolidation 
(Scotland) Act, 1868,' or of this Act, and that notwith- 
standing that such proprietor may have died in nonage, 
or been of insane mind, or laboured under any other 
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disability whatever; provided always that no general 
service shall have such effect in any case where the heir 
so served shall have died before the commencement of this 
Act ; and a general service expede by the heir of any 
person so served, and dying after the commencement of 
this Act, or by any of the successive heirs of the investi- 
ture, or by the heir of any general disponee, shall 
have the like effect as a transmission of the right to the 
lands ; and any such services shall be sufficient links in 
the series of titles for the connection of the person exped- 
ing such instrument with the person last infeft, in the 
same manner as is hereinbefore" (see § 29) " provided with 
reference to two or more general dispositions forming links 
in such series." Section 45 enacts that when, by the tenor How title com- 
of the title to any estate in trust duly feudalised in favour the holder of 
of the trustee or trustees therein named, or any of them, ^oprietor^ea; 
the office of a trustee has been or shall be conferred i;^^^\nd*M8* 
upon the holder of any place or office, or proprietor of J^rS.**^^* 
any estate, and his successors therein, any person sub- 
sequently becoming a trustee shall be deemed to have a 
valid and complete title by infeftment in the estate, 
without the necessity of any deed of conveyance or other 
procedure. If there is no feudal title in the acting 
trustees, there must be an assignation to the trustee suc- 
ceeding ex officio. 

Section 46 provides that a testamentary writing bequeath- Trustees or 
ing lands within the sense of the Consolidation Act, 1868, compiet"™*^ 
§20, and appointing trustees or executors, and containing <irecrconvey- 
words of bequest which are not expressed to be in favour -^l!^"^ 
of them, will yet enable them to complete a title by 
notarial instrument or in any other manner competent to a 
general disponee. The section, however, does not prevent 
the grantee to whom the lands are expressly conveyed from 
completing a title thereto in his own person according to 
the Consolidation Act, 1868, §§ 19, 20, when the comple- 
tion of such title is not at variance with the purposes or 
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Probate equi- directions of the testamentary writing. Section 51, as 
or extractfor already stated, makes the production to a notary-public of 
tttU)^ ^^^ ^ probate equivalent, for completing title, to the production 
of the will itself, or an extract of it. 

When trustees H. BENEFICIARIES UNDER TrUST. First, WJieU the trU8^ 

aliye. 

,^ tees are alive. — (1) If the trustees are not infeft, they assign 
not infeft. the personal title to the beneficiary, who thereon expedes 

(2) Trustees and rccords a notarial instrument. (2) If the trustees 

infeft. . ^ '^ . 

are infeft, they grant a conveyance to the beneficiary who 
records it, or who expedes and records a notarial instru- 

(3) When dir- ment thereou. (3) But when the testamentary writing 

ect oonTeyance , , 

to beneficiary Contains a conveyance not directly to the trustees or 

in trust-deed. i i • i i • i .1 

executors named by it, but directly to a grantee, the 
grantee, as pointed out (p. 106), may complete a title in his 
own person when the completion of such title is not at 
variance with the purposes or directions of the writmg. 
When trustees SecoTid, When the trustees are dead or incapable of acting. 

dead or incap- , . . 

able of acting. — (1) When any person is entitled to the possession for his 

(1) Compie- own absolute use of any heritable property, the title to which 

tion of title ,, -i.-i r / \ •tx 

by means of has been taken m the name of (a) any trustee ; or (6) curator 
Court. bonis; or (c) factor loco absentis; or (d) factor loco tutoris; 

or (e) judicial factor ; or (/) other person who has died or 
become incapable of acting without having executed a 
conveyance of such property, he can apply by petition to 
the Court for authority to make up a title in his own 
name, and an extract of the warrant of Court, specifying 
and describing the property, is recorded in the Register of 
Sasines, which completes the title of the beneficiary ; 
Trusts Act, 1867, § 14 ; and Conveyancing Act, 

(2) When 1874, §§ 45 and 61; Mowbray's Hendry's Styles, 
^^4f,i\,d^lS- (2) The trust-deed may contam a destina- 
the survivors ^[^j^ ^q i]^q survivors and survivor of the trustees. 

or survivor of «*«.««%/%/», 

them, and to an(j to the heir of the truster, or the heir of the last 

the heir of the 

truster, or the survivor of the trustces. In this case the heir, after 

heir of the last 

survivor. making up a title as heir of provision by service or 
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otherwise, conveys to the beneficiary, who takes infeftment 
in virtue of the deed in his favour ; Mowbray's Hendry's 
Styles, 115. (3) Even when the destination in the (3) Heir of 

I SLA b TiT*U SllA A 

trust-deed is limited to the trustees themselves, and may now com- 
does not mention their heirs, it is competent where but L not ^' 
there is no contrary provision in the deed, and no con- ^Ster the 
trary order is made by the Court of Session, for the heir- ^^^^con- 
at-law of a sole or last surviving trustee, being of full age beneficiaries 
and not subject to any legal incapacity, to complete a Qj^^f'the^ 
title by service or otherwise to an estate in land possessed ^^urt. 
by his ancestor qud trustee. Under the orders of the 
Court, or with the consent of the beneficiaries (being all 
above age, and not subject to any legal incapacity), the 
heir may administer the trust ; otherwise, he has to make 
over forthwith the lands to — (a) any trustee ; or (6) judi- 
cial factor appointed by the Court to administer the trust ; 
or (c) any trustee or trustees appointed by one having 
power under the trust-deed to do so ; or ((i) any person 
or persons whom the beneficiaries, being aU majores et 
capacea, have appointed to carry out the remaining pur- 
poses of the trust ; or (e) the beneficiaries themselves if 
the whole trust purposes, except the conveyance of the 
lands, have been executed; Conveyancing Act, 1874, 
§ 43; Begg's Conveyancing Code, 387. (4) If the heir, (4) Declaratory 
whether called in the destination of the trust-deed or not, ^^ ^ ^^^ 
declines or is unable to complete a title to the trust- 
estate in his person, the beneficiaries may raise an action 
of declaratory adjudication against him. If the last trustee 
was infeft, the beneficiary in order to complete a title 
records the decree of declarator and adjudication in the 
Register of Sasines ; and if the last trustee was not infeft, 
he expedes and records a notarial instrument ; Bell's 
Lectures, voL ii. 1010 et seq,; Mowbray's Hendry's Styles, 
115. 

III. Persons, Trustee or Judicial Factor, appointed 
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How person, BY CoURT TO ADMINISTER A TrUST-EsTATE. First, When 

trustee or , , 

judidaiftuctoTy trust-title feudolised. — When a trust-title has been com- 
cfcurtcom- pleted and recorded, and any person is subsequently 
(1) when trust- appointed by the Court to administer the trust in whole 
ised; ^^ * OT in part as a trustee or judicial factor, the interlocutor 
making the appointment specifies the trust-deed and the 
other titles (if any) by which the trust-title has been 
completed, refers to the register where such deed or titles 
are recorded, and sets forth the lands by description or 
reference. An extract of the interlocutor is recorded in 
the Kegister of Sasines to complete the title of the 
nominee of the Court ; Conveyancing Act, 1874, § 44. 
<2)When trust- SecoTid, When trust-title not feudalised — The Con- 
feudalised, veyancing Act, 1874, § 44, does not apply to this case, 
but by the Consolidation Act, 1868, § 24, a new trustee 
or a judicial factor appointed by the Court can record the 
warrant granted in his favour, although the trust-title has 
not been feudalised. The warrant describes the land 
either ad longum or by reference in statutory form. 



CHAPTER IV. 



ENTAILS. 



A DISPOSITION with a destination calling in succession An entaU- 
diflferent persons, is sometimes caUed an entaU, as is also a ^*'*** 
disposition with such a destination and prohibitions against 
alienation, contracting debt, and altering the order of 
succession. The institutes or substitutes, however, who 
take in virtue of such dispositions are fiars, and they can 
dispose of the estate. An entail, strictly so called, is a 
disposition of lands containing, expressly or constructively, 
in addition to the ordinary feudal clauses of a disposition 
— (1) A destination to a specified series of heirs ; (2) pro- 
hibitory clauses against (a) alienation ; (6) contracting 
debt, and (c) altering the order of succession ; (3) an 
irritant clause, which annuls the deed prohibited ; and 
(4) a resolutive clause, which annuls the right of the heir 
contravening the provisions of the entail; 1685, c. 22 ; 
11 & 12 Vict. c. 36, § 39 ; 21 & 22 Vict. c. 76, § 18 ; 
31 & 32 Vict. c. 101, § 14. By § 43 of the Rutherfurd 
Act, an 'entail defective in any one prohibition is, from 
and after the passing of the Act, invalid as regards all 
the prohibitions. See Duke of Hamilton, 8 Macph. (H.L.) 
48. Under a strict entail, an institute or a substitute 
is unable, unless in so far as authorised by the deed 
or by statute, to contravene the entail for an onerous 
or a gratuitous consideration ; but if the fetters of the 
entail bind "the heirs of entail only,'* they will bind 
neither the institute nor a proper conditional institute ; 

Bell's Lectures, vol. ii. pp. 1027, 1028. 
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Title to make 
an entail. 



Form of entail 
from 1685 to 
1848. 



Form from 
1848 to 1858. 



From 1858 
onwards. 



Present form. 



The ordinary subjects of entails are lands. The 
maker of an entail need not have a feudalised title to 
lands ; a personal title is sujficient ; Bell's Principles, 
§ 1722. 

Entails were first sanctioned by the Act, 1685, c. 22 ; 
and from 1685 to 1st August, 1848 (Rutherfurd Act, 
§ 39), a strict entail had to contain, over and above the 
ordinary clauses and solemnities of an ordinary feudal 
disposition — (1) a destination calling a specified series 
of heirs; (2) prohibitory clauses against (a) alienation, 
(6) contracting debt, and (c) altering the order of succes- 
sion ; (3) irritant clause ; and (4) resolutive clause. 

By the Rutherfurd Act, it was provided that, if an 
entail contained an express clause authorising registration 
in the Register of Entails, irritant and resolutive clauses 
did not require to be inserted in it. 

By the Titles to Land Acts of 1858 and 1860 (see 
Consolidation Act, 1868, § 14) it was provided that, if an 
entail contained an express clause authorising registration 
of it in the Register of Entails, prohibitory clauses did 
not require to be inserted in it. Accordingly, a clause 
authorising registration in the Register of Entails, — which 
is in these terms : — " And I grant full power to ... as 
my procurators, or to any of the heirs of entail foresaid, 
to cause present these presents before the Lords of Council 
and Session judicially, and procure the same recorded in 
the Register of Entails, and that at the expense of the 
heir of entail in possession at the time" (Juridical 
Styles, vol. i. 248), — has had, since the commencement 
of the Titles Acts, the operation and eflfect of prohibitory 
clauses fenced by irritant and resolutive clauses. 

An entail, therefore, as regards form, only now requires, 
in addition to the ordinary clauses and solemnities — (1) a 
special destination to heirs ; and (2) a clause authorising 
registration of the entail in the Register of Entails ; 
Juridical Styles, vol. i. 247. 
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To the completion of an entail, it is and it has always Entail must be 

^ , , "^ recorded and 

been necessary (1) to record it, at the sight of the Court, feudalised, 
in the Register of Entails ; and (2) to feudalise it. 
A petition is presented to the junior Lord Ordinary 
praying for warrant to record the deed of entail in the 
Register of Entails. Infeftment is now taken on an 
entail, either by recording it in the Register of Sasines, or 
by expeding and recording a notarial instrument. If a 
notarial instrument is expede, it wiU contain the condi- 
tions of the entail ad longum. 

In making up titles to an heir-substitute under a insertion of 
feudalised entail before the passing of the Conveyancing &c., by refer- 

6I1C6 

Acts of 1847, the destination and the prohibitory, irritant. Before 1847. 

and resolutive clauses had to be set forth at length in 

the instrument of sasine. After these Acts came into After i847. 

operation, it was sufficient to refer to the prohibitory, 

irritant, and resolutive clauses, as they were set forth in 

the deed of entail, recorded in the Register of Entails, or 

in any instrument or deed recorded in the appropriate 

Register of Sasines, and forming part of the progress of 

titles of the lands. After the Titles to Lands Acts of 1858 After 1858. 

and 1860, reference could also be made, in the same manner, 

to the destination in the making up of title. The law as 

to the incorporation by reference of the destination and 

fetters of entails is summed up in section 9 of the 

Consolidation Act, 1868, which runs thus : " It shall not 

be necessary in any conveyance or deed of or relating 

to lands held under a deed of entail, or of or relating 

to lands obtained by excambion in exchange for lands 

held under any deed of entail, or of or relating to lands 

purchased or acquired for the purpose of being added 

to any estate held under any deed of entail, or entailed 

on the heirs and under the conditions specified in any 

deed of entail, to insert the destination of heirs, or 

the conditions, provisions, and prohibitory, irritant, and 

resolutive clauses, or clause authorising registration in the 
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Kegister of Talkies, contained in any such deed of entail ; 
provided the same shall in such conveyance or deed be 
specially referred to as set forth at full length in such 
deed of entail recorded in the Kegister of Tailzies, if the 
same shall have been so recorded, or as set forth at full 
length in any conveyance or deed recorded in the appro- 
priate Register of Sasines, and forming part of the progress 
of title-deeds of the said lands held under such deed of 
entail, such reference being made, as nearly as may be, 
in the terms set forth in schedule (C) hereto annexed ; 
and the reference to such destination, or to such condi- 
tions, provisions, and prohibitory, irritant, and resolutive 
clauses, or clause authorising registration in the Register 
of Tailzies, if so made in any such conveyance or deed, 
whether dated prior or subsequent to the commencement 
of this Act, shall be equivalent to the full insertion thereof, 
and shall, to all intents and in all questions whatever, 
whether inter hceredea or with third parties, have the 
same legal eflfect as if the same had been inserted exactly 
as they are expressed in the recorded deed of entail, con- 
veyance, or deed referred to, notwithstanding any law or 
practice to the contrary, or any injunction to the contrary 
contained in such deed of entail, or any enactments or 
provisions to the contrary contained in an Act of the 
Parliament of Scotland made in the year 1685, intituled 
' An Act concerning Tailzies,' or in any other Act or 
Acts of the Parliament of Scotland or of Great Britain, or 
of the United Kingdom of Great Britain and Ireland, now 
in force." 
Contravention If ail heir of entail contravenes the conditions of the 
^ ^^ ' entail, any substitute, however remote, can have the 
irritancy declared during the contravener's lifetime, and 
the next heir makes up a title by serving heir to him 
who died last infeft in the fee, and did not contravene. 
The prohibitions of an entail are enforced by means of a 
declarator of irritancy, which seeks to have it declared 
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that all right of the contravener is extinct ; and deeds of 
contravention can be reduced. A decree of irritancy must 
be obtained before a decree of reduction is taken ; Rankine 
on Land Ownership, 574, and authorities there cited. If 
restitution is possible, an heir of entail may purge a 
contravention arising either from failure to insert properly 
the fetters in his titles, or from a direct breach of the 
fetters ; Abernethie, 15 S. 1167, affi 1 Rob. App. 434. 

An entail may be brought to an end in different How entaU 

extinguisned, 

ways. 

1. By far the most important way of extinguishing an i. DigentaU 

, -1 . 1 . ,, /. ,. ^ •! • 1 . . . under statute. 

entail is by usmg the powers of disentail given by statute, 
and recording an instrument of disentail in the Register 
of Tailzies, 11 & 12 Vict. c. 36 ; 16 & 17 Vict. c. 94 ; 
38 & 39 Vict. c. 61 ; and 45 & 46 Vict. c. 53. An heir DisentaU of 

i». •!/»/» 11 • . 1 ijx»i old entails. 

01 entail, oi lull age, m possession under an old entail — 
that is, an entail dated prior to 1st August, 1848 — can 
disentail the entailed estate, wholly or partly, by record- 
ing in the Register of Entails, under the authority of the 
Court, an instrument of disentail — 

(1.) If bom on or after 1st August, 1848, he can 
disentail without consent of any heir. 

(2.) If bom before 1st August, 1848, he can disentail 
with consent of the heir-apparent under the entail of the 
heir in possession, born after 1st August, 1848, twenty-one 
years of age, and not subject to any legal incapacity. 
The term " heir-apparent " under the Entail Amend- 
ment Act, 1848, § 52, means the heir who is next in 
succession to the heir in possession, and whose right 
of succession, if he survive, must take effect. 

(3.) Irrespective of the date of his birth he can disentail, 

(a) Without consent, if he is the only heir in 

existence for the time ; or, 

(6) With consent of the whole heirs of entails, 

if there be less than three in being ; or, 

(c) With the consent of the three nearest heirs 

I 
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Disentail of 
new entails. 



Consents can 
be valued. 



entitled in their order successively to 
succeed; or 
(d) With the consent of the heir-apparent, and 
of the heir or heirs, in number not less 
than two, including such heir-apparent, 
who in order successively would be heir- 
apparent. In each of the last three cases 
the next heir giving consent must be 
twenty-one years of age, and' not subject 
to any legal incapacity. 
Prior to the Entail (Scotland) Act, 1882, an heir of 
entail, of full age, in possession under a new entail — that 
is, an entail dated on or after 1st August, 1848 — could 
disentail at the sight of the Court — 

(1.) If bom after the date of the entail, without any 
consent; and, 

(2.) If bom before the date of the entail, with consent 
of the heir-apparent under the entail, twenty-one years 
of age, not subject to any legal incapacity, and born 
after the date of the entail. But by § 3 of that Act, 
the heir in possession can disentaU— 

(a) Without consent, if he is the only heir of entail 

in existence ; or, 
(6) With the like consents as are required by the 
third section of the Entail Amendment Act, 
1848, in the case of entails dated prior to 1st 
August, 1848. These consents are set forth in 
the preceding paragraphs under (3), (6), (c), (d). 
The Entail (Scotland) Act, 1882, makes provision for 
valuing in money the interest in the estate of an heir- 
apparent or other nearest heir, if his consent cannot be 
obtained to an application for disentail by the heir in 
possession, § 13. Prior to 1882, the interest of any heir 
other than the heir-apparent or other nearest heir could 
be valued, and his consent dispensed with ; 38 & 39 Vict. 
c. 61, § 5. 
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When an instrument of disentail is recorded in the Effect of 
Register of Entails, it has the effect of absolutely free- sS^ent'of 
ing the estate from the fetters of the entail, and of^®"^**^* 
entitling the heir in possession to do any act in relation 
thereto, competent to an absolute proprietor in fee-simple. 
It does not defeat rights affecting the fee or rents 
held by third parties, or by the heir in possession, or 
his successors other than the rights and interests of the 
heirs-substitutes of entail in or through the tailzie; 11 
& 12 Vict. c. 36, § 32. It does not evacuate the 
destination in the entail. If the heir in possession does 
not alter the destination by inter vivos or mortis causd 
deed, the estate will go, on his death, not to his nearest 
heir, but to the next substitute in the destination of the 
entail ; Gray, 5 R. 820. See also p. 93. 

2. An entail is also extinguished when (1) the estate 2. Disentail by 
devolves on the last substitute called under the deed of jying^out? 
entail. (2) Where the destination contained in an entail 

is in favour of the institute and his heirs whomsoever, or 
his heirs general, such estate is deemed to be a fee-simple 
estate, without any declarator or other judicial process; 
Entail Amendment Act, 1875, § 13. 

3. The devolution of the estate on heir-portioners ends 3. Disentail by 

r.« ^•v4.«:i succession of 

an entail. heirs-por- 

4. If there has been prescriptive possession on a fee- *^^^f ^* ., , 

^ 4. x^isentaii oy 

Simple title, or on a title which is made up in virtue prescriptive 

- , , , possession o^i 

of the entail, but in which the fetters of the entail have fee-simple 
not been inserted either ad longum or by reference, the 
entail will be extinguished ; Bell's Lectures, vol. ii. 1047 
et seq. 

Not only do entails often contain a relaxation of the Power given 
general prohibitions, but, by a series of statutes, heirs of heirs, 
entail have power, under conditions, to sell superiorities, 
to grant leases, to make improvements, to excamb, to sell 
for entailer's debts, to make provision to wives, or husbands 
and children, to redeem land-tax, &c.; Bell's Principles, 
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§§ 1762-1774. The EntaU (Scotland) Act, 1882, confers 
these important powers : — (1) A creditor of an heir 
of entail in possession, who can disentail a new entail 
without consent, is able to attach the estate for debt, as if 
an instrument of disentail had been duly executed and 
recorded, § 18. A creditor could, in virtue of section 18 
of the Rutherfurd Act of 1848, attach an estate under 
an old entail when the heir in possession required no 
consent to disentail. (2) It enables creditors of any heir 
in possession, who is entitled to disentail, with the con- 
sent of any other heir or heirs, or upon such consent being 
dispensed with by the Court, or a trustee in a sequestra- 
tion taken out for debt to enforce a disentail, § 18. 
(3) Application can be made to the Court for an order of 
sale of the estate or part of it — (a) by the heir in posses- 
sion of any entailed estate, or (6) where an entailed estate 
consists of land held in trust for the purpose of being 
entailed, by the person who, if the land had been entailed, 
would have been the heir in possession, or (c) by the tutors, 
curators, or administrators of such heir or other person. 
§19. Unless it appears that any patrimonial interest 
would be injuriously aflfected by the sale, the Court shall 
order the estate, or part of it, to be sold in such manner 
as they think proper. The price, or the surplus of it, if 
debts have to be paid, is regarded as a surrogate for the 
entailed estate. 
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HEIRS- AT-LAW ; HEIRS OF PROVISION ; HEIRS OF PROVISION 
AND TAILZIE ; SPECIAL SERVICES ; GENERAL SERVICES ; 
SPECIAL AND GENERAL SERVICES COMBINED ; WRITS AND 
PRECEPTS OF CLARE CONSTAT ; PETITIONS FOR COMPLET- 
ING TITLE UNDER CONVEYANCING ACT, 1874, § 10 ; 
CASES OF HUTCHISON AND OF MAULE ; CHARTERS OF 
NOVODAMUS; DOUBLE TITLES AND SOPITING OF TITLES; 
LIABILITY OF HEIR FOR ANCESTOR'S DEBTS. 



Heirs- at-Law, and of Provision, and of Provision and Heirs-at-iaw, 

Tailzie. — In reference to the completion of title, heirs gion'anfhSi 

may be divided into three classes— (1) heirs-at-law ; (2)^^|i;]JSr 

heirs of provision ; and (3) heirs of provision and tailzie. 

If a destination in a conveyance is to A, or to A and his 

heirs, or to A and his heirs whomsoever, the heir in 

heritage of A makes up a title quA heir-at-law ; but if 

the destination is to A and a particular series of heirs — 

e.g., to A and the heirs of his body — the heir called 

makes up a title qud heir of provision ; or, in the case 

of an entail, qud heir of provision and tailzie. Before Error in char- 

the Conveyancing Act, 1874, the proper character of the heir entered*' 

heirs had to be set forth accurately in the services in their service* 

favour ; but precepts or writs of dare constat, if granted 

to the heirs entitled to succeed, were eflfectual although 

their character was not set forth accurately. But by the 

Conveyancing Act, § 11, which is retrospective, it is no 

objection to (a) crown precepts or writs of clare constat ; 

(6) precepts or writs of clare constat granted by a subject 

superior; (c) decrees of special service; (d) writs of 
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acknowledgment ; (e) any other decree ; or (/) to any 
petition for completion of title that the character of the 
heir is erroneously stated therein, provided such heir was 
in truth entitled to succeed to the heritable property speci- 
fied in the precept, writ, decree, or petition, (jg) If an 
heir entitled to expede a general service expedes it in a 
wrong character, it will yet be valid. 
Estates in land Prior to the Convcyancing Act, 1874, feudal rights, 

now vest in •.i /» .. t*! . . . . • i • 

heir-at-law or With a icw cxcoptions, did uot vcst ^p80 juve m an heir 

^thoJi'se?. on the death of his ancestor. These exceptions included 

vice. — allodial lands ; leases, unregistered or registered under 

the Registration of Leases (Scotland) Act, 1857 ; and 

honours and dignities. By § 9 of the Conveyancing Act, 

a personal right to every estate in land descendible to heirs 

vests ipso jure in the heir entitled to succeed thereto 

by his survivance of the person to whom he is entitled to 

succeed, whether such person died before or after the 

commencement of the Act, provided the heir was alive at 

the date of the commencement of the Act, if such person 

Result of ipso died before that date. On his ancestor's death, an heir 

jurevesing. ^^^ dispose of the estate, and it can be attached for his 

debts during his life or after his death. But no right 
or disposition made by the heir, so far as it may prejudge 
his ancestor's creditors, shall be valid unless made and 
granted a full year after the ancestor's death ; 1661, c. 24. 
infeftments, If a proprietor died prior to the Conveyancing Act, his 
Ease, and title to land held by feu or blench tenure might be in 
perso es. ^^^ ^^ three conditions. It might be — (1) a public infeft- 
ment — an infeftment confirmed by the superior, or an 
infeftment the warrant of which was granted by the 
superior ; or (2) a base infeftment— one not confirmed by 
the superior ; or (3) an unfeudalised title — one on which 
no infeftment or an inept infeftment, which is equal to no 
infeftment, had followed. If land was held by burgage 
tenure, the title might be either — (1) a public infeftment ; 
or (2) an unfeudalised title ; in the case of burgage subjects 
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there was no base infeftment. By the Conveyancing Act 

base infeftment was abolished, infeftment implying entry 

with the superior. A proprietor of land — feu, blench, Proprietor can 

or bui^age — can, therefore, now have either — (1) a public feudaUaed, or 

or feudalised title ; or (2) an unfeudalised title ; or (3) a title, or a per- 

personal right in virtue of the Conveyancing Act, § 9. J^ds."^ 

How an heir made up a title before the commencement 
of the Conveyancing Act, 1874, and how he makes up a 
title since, is shown in the following tables : — 



[Tables. 
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A few remarks may be made on — 
I. Special Services. 
II. General Services. 

III. Special and General Services combined. 

IV. Writs and Precepts of Clare Constat. 

V. Petitions under Conveyancing Act, 1874, § 10. 

VI. Cases of Hutchison, and of Maule. 

VII. Charters of Novodamus. 

VIII. Double Titles and Sopiting of Titles. 

IX. Liability of Heir for Ancestor's Debts. 

I. Special Services. — From the above table it will be Special service 
noticed that before 1847 a special service was an essential 
step in getting a Crown precept of Chancery, and that, 
since 1847, special service has been used for one of two 
purposes — either to instruct an heir's right to an ancestor's 
estate, the title to which was feudalised, or to enable the 
heir to take up lands in which an ancestor died infeft. 
If an heir holding an unfeudalised special service died Effect of an 
before the passing of the Consolidation Act, 1868, gpecui service 
nothing vested in him in virtue thereof. Since then, an afte/ ConsoU- 
unfeudalised decree of special service has been equivalent §45^^ '^°*' 
to an unrecorded conveyance in favour of the holder, § 46. contents of 
A petition for special service sets forth — (1) the death of p®*^*^^°' 
the ancestor ; (2) a description ad longuTn or by reference 
of the lands vested in the ancestor and the burdens thereon, 
if any ; (3) the ancestor's title ; (4) the petitioner's propin- 
quity, and if the petitioner is an heir of provision, or of 
provision and tailzie, the deed under which he has right ; 
Consolidation Act, 1868, sch. (Q). The petition is pre- to whom peti- 
sented to the sheriff within whose jurisdiction the lands or tio'^P'^sented, 
the burgh containing the lands in which the ancestor died 
infeft are situated, or to the Sheriff of Chancery, and, in 
the event of the lands being in more counties than one, or 
in more burghs than one, if such burghs are in different 
counties, then to the Sheriff of Chancery, § 28. When 



126 



GENERAL SERVICE. 



Separate ex- 
tract decrees 
under one 
petition. 



an heir is served to an ancestor in several separate lands 
under the same petition, it is competent to obtain separate 
extract decrees under the same petition, applicable to one 
or more parcels of such lands, provided a prayer to that 
efifect is inserted in the petition, § 36. 



Effect of a 
general ser- 
vice. 

Contents of 
petition. 



General service II. GENERAL SERVICES. As is shown by the table, 

*^~^v}i6n used 

general service was used for two purposes before the 
Conveyancing Act, 1874, came into operation — either to 
instruct an heir's right to succeed to his ancestor's estate, 
or to take up an unfeudalised title in the ancestor's person. 
The Conveyancing Act, 1874, § 31, has made a decree of 
general service equivalent to a mortis causd general dis- 
position of the lands in which a proprietor died infeft in 
favour of the heir expeding it. Therefore general service 
can now be used by an heir for three purposes — (1) to 
instruct title ; (2) to take up an unfeudalised title to land ; 
and (3) to take up a feudalised title. An unfeudalised 
title to land was and is effectually vested in an heir by a 
general service. The contents of a petition for general 
service are — (1) the date of the death of the ancestor ; 
(2) the ancestor's domicile ; ^r, if the ancestor died up- 
wards of ten years before the date of the petition, and the 
petitioner cannot ascertain the place of his domicile, a 
statement that the domicile is unknown ; (3) the peti- 
tioner's propinquity, and if the petitioner is an heir of 
provision, or of provision and tailzie, the deed under which 
To whom pre- he has right; Consolidation Act, 1868, sch. (P). A peti- 

seni/eci. 

tion of general service is presented to the sheriff of the 
county within which the deceased had at the date of his 
death his domicile, or to the Sheriff of Chancery, and if 
the- deceased had at the date of his death no domicile 
within Scotland, then to the Sheriff of Chancery, § 28. 
In the completion of a title of an heir, an extract decree 
of general service is only a link or midcouple. 
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III. Special and General Services combined. — In special and 
any petition for special service in whatever character, it services 

is competent to the petitioner to pray for general service ^^^ 
in the same character as that in which special service 
is sought ; Consolidation Act, 1868, § 48. 

IV. Writs and Precepts of Clare Constat. — An heir wnta and pre- 

1 A •■ 1* I ••% • 1 •• /• cepts of clure 

at law, or oi provision, or ot tailzie and provision, oi a pro- c<m«ta«— when 

prietor who dies infeft in lands may also complete his title ^® 

by recording a writ or precept of dare constat granted by 

the superior, or by expeding a notarial instrument thereon 

and recording it. Writs of dare constat were introduced writs -when 

by the Titles Act, 1858. A precept differs from a writ in ^^/^ 

Difference or 

containing a precept of sasine, on which it is competent precept from 
to expede and record an instrument of sasine in the ^^ * 
form of schedule (B) of the Infeftment Act, 1845. Sub- subject 
ject superiors are bound to grant writs of dare constat, if SJunTto grant 
required by the heir entitled to demand the same, provided f^^^^^ by heir, 
always that the heir, if required, produce a charter or 
other writ showing the tenenda^s and reddendo of the 
lands in which his ancestor died infeft, and pays or 
tenders to the superior such casualties or duties as he 
may be entitled to demand ; Consolidation Act, 1868, § 
101. A writ or precept is not assignable, and it falls Wnt or pre- 
by the death of the grantee before infeftment under it. Msignabie. 
Prior to the Lands Transference Act, 1847, a precept of 
dare constat fell by the death of the granter or grantee 
before infeftment under it. A Crown writ of dare constat crown writs 
or a precept from Chancery can be obtained only on pro- I^ST' 
duction of a decree of general or special service. The pp^^^tlonV 
Crown writ or precept is available as a warrant of infeft- How long 
ment to the grantee only till the Whitsunday or Martinmas warrant to 
after its date. ^^^ 



V. Petitions under Conveyancing Act, 1874, § 10. Estates vest 
-It has already been stated that a personal right to every service.* °^* 
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estate in land descendible to heirs vests, without service or 
other procedure, in the heir entitled to succeed thereto, 
by his survivance of the person to whom he is entitled to 

4 

succeed, whether such person died before or after the 

commencement of the Conveyancing Act, 1874, provided 

the heir was alive at the date of the commencement of 

the Act, if the ancestor died before that date (1st 

October, 1874j. The personal right, the Act provides, is 

transmissible in the same manner as a personal right to 

land under an unfeudalised conveyance. How the title of 

an heir to, or a disponee of, a proprietor of any lands 

vested only with such a personal right, is completed, is 

shown in section 1 of the Act, which is in these terms : — 

Completion of "A title of an heir to, or disponee of, a proprietor 

ceased heir had of any lands who was neither infeft nor served, but 

righ"^° vested only with a personal right to such lands, by virtue 

of this Act, or of any person acquiring right from such 
heir or disponee, may be made up in like manner as 
if the person making up a title had held a disposition 
from the proprietor last infeft in the lands in favour of his 
immediate successor therein, and a disposition and assigna- 
tion from each heir or disponee, if any, intervening be- 
tween such immediate successor and the person so making 
up a title in favour of his immediate successor therein ; 
and such title may be made up in manner following, viz. : 
The heir or disponee or other successor making up such 
title shall present to the Sherifif of Chancery, or to the 
sheriff of the county where the lands are situated, a peti- 
tion which may embrace several separate lands or estates, 
and may be in the form of schedule E hereto annexed, or 
as nearly in that form as the circumstances in each par- 
ticular case will permit, setting forth the name of the 
proprietor last infeft, a description of the lands, or a valid 
reference thereto, and the names, and, so far as known, the 
designations of every proprietor having only a personal 
right therein, whether by succession, bequest, gift, or con- 
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yeyance, who has intervened between the proprietor last 
infeft and the petitioner, and also setting forth the peti- 
tioner's own right to the said lands ; and on the decree 
pronounced on said petition finding the facts therein set 
forth proved, and that the petitioner is entitled to be 
infeft in the said lands, being extracted in one or several 
extracts, and on such extract decree or decrees, as the case 
may be, being recorded in the appropriate Register of 
Sasines, the petitioner shall be held to be duly infeft 
in the said lands contained in the extract or extracts so 
recorded. Such petition shall be presented, published, 
and carried through in all respects as if the same were 
a petition for special service under the now existing law ; 
and the extract decree or decrees on such petition, as the 
case may be, shall be equivalent to a decree of special 
service, and when duly recorded as aforesaid in the appro- 
priate Register of Sasines, shall have the same effect as 
regards the lands therein contained as an extract decree of 
special service duly recorded under the now existing law." 
The provisions of this section regarding the completion 
of a title of an heir are not imperative. Therefore a person 
who has come to be the direct heir of the proprietor last 
infeft, provided there only intervene between him and such 
proprietor heirs who had only a personal right under sec- 
tion 9, can resort, in completing his title, to any mode 
formerly competent. Thus, suppose that A, infeft, died ; 
that B, his heir, who survived 1st October, 1874, did not 
expede service ; that B's heir, C, did not expede service- 
then D, the heir of C, can make up a title by petition 
under the section ; or, if he be the heir of A, he, passing 
over B and C, can make up a title by service, general or 
special, to A, or by writ of dare constat as heir of A. If 
B and C, in the case supposed, had died before 1st October, 
1874, then D would have completed a title before that 
date, by special service to A or by writ of dare constat as 

A's heir, and, after that date, by service, general or special, 

K 
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to A, or by writ of dare constat as A's heir. The petition 
must be used in such a case as the following : — A, infeft, 
died ; B, surviving 1st October, 1874, and without taking 
any steps to complete a title, sells the lands to C. C, in 
completing a feudal title to the lands, h^ to use the peti- 
tion. See Juridical Styles, vol. i. 322 ; Mowbray's Hendry's 
Styles, 158 e^ aeq. ; Begg s Conveyancing Code, 331 6^ seq, 

VI. Cases of Hutchison, and of Maule. — ^The dis- 
tinction between an institute proper and a conditional 
institute, and the distinction between an institute and a sub- 
stitute, have been pointed out in a former chapter. Briefly 
put, the case oi Hutchison, 11 Macph. 229, has settled that 
a conditional institute, like an institute proper, can make 
up a title as a disponee, A substitute makes up a title as 
an heir. ** It must now be held as settled," the Lord 
President said, in the case of Butchison, " for aU practical 
purposes, that when by a mortis causd undelivered disposi- 
tion the conveyance is directly to A nominatim, whom 
failing to B, and A predeceases the grantor, B takes as 
conditional institute, and not as heir either of A or of 
the grantor." *' The Court," he also said, " are of opinion 
that when one by mortis causd conveyance in the ordinary 
form dispones to the heirs of his body, or the heirs-male 
of his body, whom failing to a person named, the person 
so named (there being no heirs of his body then existing) 
is conditional institute ; and if nj heirs of the body of 
the grantor come into existence, or existing, predecease 
him, the condition is purified, and the person named is, 
on the death of the grantor, without qualification or con- 
dition, disponee, and as such is entitled to use the execu- 
tory clauses of the disposition for the purpose of feudalising 
his right as disponee, without service or declarator." For 
example, suppose that A, infeft, dispones by mortis causd 
undelivered deed to the heirs of his body, whom failing, to 
B. and the heirs of his body : — (1) If A has no issue, or 
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if his issue predecease him, B, as conditional institute, re- 
cords the deed with a warrant of registration in his own 
favour, or expedes and records, with a warrant, a notarial 
instrument. (2) If A has no issue, or if his issue pre- 
decease him, and if B predeceases A, but leaves a son who 
survives A, the son, as conditional institute, can record the 
disposition with a warrant of registration, or expede and 
record, with a warrant, a notarial instrument. The 
notary- public who expedes the instrument may require 
evidence, judicial or other, to prove that the son is the 
heir of B. (3) If A has no issue, or if his issue prede- 
cease him, and B survives him, and dies infeft or uninfeft, 
then his son is a substitute, and makes up a title as heir by 
service, or other competent method. (4) If A was sur- 
vived by a son, he, as institute, could take infeftment-(fo 
piano on the deed. The case oiMatde, 3 R. 831, settled that 
the fiction of a fiduciary fee is only needed till the heir 
entitled to the proper fee is ascertained, that the fiduciary 
fee disappears at that moment, and that the proper fee then 
vests in the heir aa a disponee. Thus, lands may be 
disponed to A in liferent only, or in liferent merely, or 
in liferent allenarly, or in liferent alimentary, and the 
heirs of his body in fee. A holds a fiduciary fee which 
disappears at his death, when the heir of his body can be 
ascertained, and when the proper fee vests in such heir. 
A may die (a) uninfeft, or (b) infeft to the extent of the 
liferent, and, in either event, the heir of his body can 
record the disposition or a notarial instrument, with a 
warrant of registration in his own favour. A may also 
die (c) infeft to the full extent of the destination, in which 
case the sound opinion seems to be that the heir can 
also record the disposition or a notarial instrument, with 
a warrant of registration in his own favour. Dr. Mowbray 
discusses the difficulty in Hendry's Styles, p. 152 et seq, 

VII. Charters of Novodamus, — When the original when granted. 
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charter to lands is lost, or is defective, or when it is agreed 
by parties to make alterations on the original conditions of 
the feu, the superior, whether Crown or subject, may grant 
a charter of novodamus either to the original vassal, or to 
DiflFerence his heir, or to a singular successor in the feu. In the 
nai feu-char- narrative of the charter of novodamus, the cause of 
granting is set forth, and the clause of warrandice, at least 
if the superior simply intervenes, for the convenience of 
the grantee, should be from fact and deed only. In other 
respects the charter of novodamus is like the feu-charter ; 
Commutation Juridical Styles, vol. i. 383. Commutation of casualties 
and aUocation may be effected by a charter of novodamus, as well as by 
maybeeflFecteda discharge in the form of schedule F of the Conveyanc- 
novodamus! ii^g Act, § 16, and an allocation of feu-duties may be 
effected by a charter of novodamus, as well as by a memo- 
randum in the form of schedule D of that Act, § 18. 
Prior to 1st October, 1874, a clause of novodamus was 
often inserted in a charter of resignation or a charter of 
Completion of Confirmation. To complete his title, the grantee of a 
charter of novodamus either records it, or expedes and 
records a notarial instrument. 



Firat, both VIII. DoUBLE TiTLES AND SOPITING OF TiTLES. First, a 

titles unlimit- 
ed, party may have right to lands under two titles which are 

both unlimited, but which contain different destinations, one 

being the last investiture, and the other a personal title. 

(a) If such party makes up no title under either the last 

investiture or the personal title, or (6) if he makes up a 

title under the last investiture, and neglects the personal 

title, the personal title, so long as not extinguished or 

Sopiting. sopited, will govern the succession to the estate. The 

personal title could be sopited by the party's making up a 

title under the last investiture, and thereafter executing a 

new conveyance of the lands, with a destination different 

from that in the old investiture, or by his getting a new 

investiture. Possession for forty years in virtue of an 
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infeftment made up under the old investiture will not 
extinguish the personal title. Second, a party may have Second, one 

, . . title fettered. 

a right to lands under two titles, one of which is limited 
by entail, and the other of which is unlimited, (a) If 
such a party does not complete a title under either the 
limited or the unlimited title, the limited title, so long as 
not extinguished, will be the lex feudi, and govern the 
succession to the estate. (6) If he does complete a title 
under the unlimited title, and possesses in virtue of his 
infeftment for forty years, then the limited title will be 
extinguished by prescription. Before the prescriptive 
period has run, but not afterwards, any one of the substi- 
tutes in the entail can call upon the possessor to make up 
a title under the limited title. See Rankine on Land 
Ownership, 57, and authorities cited ; Bell's Principles, 
§ 2019. 

IX. Liability of Heir for Ancestor's Debts. — An heir 
is not liable for the debts of his ancestor beyond the value 
of the estate of such ancestor to which he succeeds. When 
an heir has, before renunciation, intromitted with the 
ancestor's estate, he is liable for his ancestor's debts to the 
extent of his intromissions, but no further ; Conveyancing 
Act, 1874, § 12. 

Illustrative of the contents of this chapter, the following 
examples may be given : — 



1 . A, infeft in lands, dies. To com- 
plete B, his heir's title. 



EXAMPLE. , HOW TITLE MADE UP. 

1. B can complete his title in any 
of these ways : — 

1. 

(1) Special service, B to A. 

(2) Extract decree, with warrant 
of registration, recorded. 

2. 

(1) General service, B to A. 

(2) Notarial instrument, with 
warrant, recorded. 
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EXAMPLE. 



2. A, holding an unrecorded con- 
veyance, decree of adjudica- 
tion, or extract decree of special 
service, or any title equivalent 
in law to a conveyance, dies. 
To complete B, his heir^s title. 



3. A, infeft, dies. B, his heir, takes 
no step to complete a title, but 
survives 1874. To complete 
the title of C, the heir of B. 



4. A, publicly infeft, dies. B, his 
heir, expeded a special service, 
and died prior to passing (not 
commencement) of the Con- 
solidation Act, and uninfeft 
To complete the title of C, the 
heir of B. 

6. A, publicly infeft, dies. B, his 
heir, expedes a general service, 
and dies before 1874 and unin- 
feft To complete the title of 
C, the heir of B. 

6. A, infeft, dies. B, his heir, 
expedes a general service, and 
dies after Ist October, 1874, 
and uninfeft. To complete 
the title of C, the heir of B. 



7. A dies infeft in lands of X and 
of Y. B, his heir, expedes a 
special service as regards the 



HOW TITLE MADE UP. 

3. 

(1) Writ of dare constat to B as 

heir of A recorded. 

2. (1) General service, B to A. 

(2) Notarial instrument on A's 

unfeudalised title and ser- 
vice, B to A, recorded. 
In this case B may also record the 
unfeudalised title in favour of 
A, with a warrant in his own 
favour, along with a short 
notarial instrument ; C6nsolida- 
tion Act, 1868, schedule (N)— 
the instrument referring to the 
general service. 

3. (1) Petition, expede by C, under 

Conveyancing Act, §§ 9, 10. 
(2) Extract decree under it re- 
corded. 
But, in this case, C may still, as 
before 1874^ pass over B, and 
serve in special or general to 
A, or obtain writ of dare constat 
as heir of A. See Example 1. 

4. C passes over B, in whom, on 

account of his death prior to 
31st July, 1868, nothing vested, 
and makes up a title as heir of 
A, as in Example 1. 



6. A feudalised title could not be 
taken up by a general service 
prior to 1874. Nothing was, 
therefore, vested in B. C, pass- 
ing over B, will make up a title 
as heir of A, as in Example 1. 

6. (1) General service, C to B, whose 

service to A since 1874 is 
equivalent to a mortis causa 
general disposition of the 
lands by A to him. 
(2) Notarialinstrument on general 
service, B to A, and general 
service, C to B, recorded. 

7. 1 . Lands of X, 

(1) General service, C to B. 

(2) Notarial instrument on 
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lands of X, and gets a writ 
of dare constat as regards the 
lands of Y, and dies aft«r 
1868, and nninfeft. To com- 
plete the title of C, the heir 
ofB. 



8. A, publicly infeft, dispones to B 
by disposition containing pro- 
curatory of resignation and 
precept of sasine. B, base 
infeft, dies in 1868. C, B's 
heir, expedes general service to 
him, and gets a charter of 
resignation on the procuratory 
in disposition A to B, and 
records it. To complete the 
title of D, the heir of C, prior 
to Ist October, 1874. 



9. A, infeft, by mortis causd un- 
delivered deed dispones to 
himself, whom failing, B. To 
complete B's title on the death 
of A. 



10. A, infeft, disponed by general 
disposition mortis causd to B, 
who, uninfeft, disponed in the 
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special service, B to A, 
and general service, C to 
B, recorded. 

2. Lands of Y, 
If B died prior to Ist October, 1874, 
C passing over B, in whom 
nothing vested— a writ of dare 
constat falls by the death of the 
grantee — will make up a title as 
heir to A, as in Example 1. But 
if B survived that date, C may 
use petition under the Convey- 
ancing Act, setting forth, inter 
alia, personal right in B ex legey 
and record decree under it. 

8. The general service, C to B, gave 

C right to the unexecuted pro- 
curatory of resignation in dis- 
position A to B, and the 
recorded charter of resigna- 
tion gave C a feudal title to the 
mid - superiority. The pro- 
perty remained vested in B. 
Therefore D would first make 
up a title to the mid-superiority 
by special service and writ of 
confirmation, or by writ of 
dare constat; and then grant 
himself a writ of dare constat 
as heir of B, and record it, 
which would vest the property 
fee in him. He would then 
unite the mid -superiority and 
property fees by recording pro- 
curatory of resignation ad 
remanentiam in his own favour. 

9. A having instituted himself, B 

is a substitute, and makes up a 
title thus : — 

(1) General service as heir of 

provision to A. 

(2) Notarial instrument on m^ortis 

causd disposition and general 
service, B to A, recorded. 

10. (1) General service, D to C. 

(2) Notarial instrument on dis- 
positions, A to B, and B to 
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same way to C, who died unin- 
feft Both the mortis causd 
general dispositions contained 
assignations to writs. To com- 
plete the title of D, the heir 
of C, after 1874. 



11. A, infeft, dispones by mortis 
causd undelivered deed to the 
heirs of his body, whom fail- 
ing to B and the heirs of his 
body, whom failing to C. To 
complete the title (1) of X, A's 
son, on A's death ; (2) of B if 
A dies without issue ; (3) of 
Y, B's son, if A dies without 
issue, and B predeceases him ; 
(4) of C, if A dies without issue, 
and B predeceases him without 
issue ; (5) of B, if A is survived 
by an only child X, who dies 
childless and uninfeft; (6) of B, 
if A is survived by a son, X, 
who dies childless and infeft ; 
(7) of Y, son of B, if A dies 
childless, and if B survives 
him but dies uninfeft ; (8) of 
C, if A dies childless and pre- 
deceased by B, but survived by 
Y, an only son of B, who dies 
childless and uninfeft 



HOW TITLE MADE UP. 

C, and general service, re- 
corded. It does not matter 
whether the general dis- 
positions (a) were inter vivos 
or mortis causd; or (6) con- 
tained assignations to writs ; 
or (c) were granted prior to 
or after 1st October, 1874 ; 
Conveyancing Act, 1874, 

§29. 
11. L 

X, an institute, records the deed or 

notarial instrument thereon. 

2. 

B, a conditional institute, cus above. 

3. 
Y, a conditional institute, as above. 

4 

C, a conditional institute, as above. 

6. 
B, a substitute, completes a title 
thus : — 

(1) General service, B to X, as 

heir of provision. 

(2) Notarial instrument on dis- 

position by A, and general 
service, B to X, recorded. 
6. 

B, a substitute, completes a title as 

heir of provision in one of three 
modes set forth in Example 1. 
7. 
Y, a substitute, completes a title 
thus : — 

(1) General service, Y to B, as 

heir of provision. 

(2) Notarial instrument on dis- 

position by A, and general 
service, Y to B. 
8. 

C, a substitute, completes a title 

thus : — 

(1) General service, C to Y, as 

heir of provision. 

(2) Notarial instrument on dis- 

position by A, and general 
service, C to Y. 
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12. A, infeft, by delivered deed, 
dispones to B, whom failing, 
C, whom failing, to himself. 
To complete the title of (1) B ; 
(2) of C, if B dies uninfef t ; (3) 
of C, if B dies infeft ; (4) of 
A, if B is predeceased by C, 
and B dies uninfeft. 



13. A, infeft, dispones to B, who 
records his disposition in the 
wrong register. C, the heir of 
B, finds out the error. A is 
dead. To complete C's title. 



14. A, infeft, dispones to B, who 
records his deed in the wrong 
register, and dispones to C, 
who records, not twenty years 
ago, his deed from B in the 
proper register. To complete 
the title of D, the heir of C. 



15. A, infeft, dies. B, his heir, re- 

corded a writ of dare constat 
more than twenty years ago, and 
died before 1874. C, the heir 
of B, discovers a fatal intrinsic 
error in the writ of clare con- 
stat. To complete Cs title. 

16. A, infeft, dies. B, his heir, ex- 

pedes special service to him, 
but dies after 1868 uninfeft. C, 
the heir of B, takes no step to 
make up a title, and dies after 
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12. 1. 

B, institute, can record deed, or 
a notarial instrument. 

2. 

(1) C, substitute, general ser- 

vice, C to B, as heir of 
provision. 

(2) Notarial instrument on deed 

by A, and general service, 
C to B, recorded. 

3. 

C, substitute. See three ways 
stated in Example 1. 

4. 
A, substitute. 

(1) General service, A to B. 

(2) Notarial instrument on deed 

by A, and general service, 
A to B, recorded. 

13. B's infeftment is inept. There- 

fore C completes a title thus : — 

(1) General service, C to B. 

(2) Notarial instrument on dis- 

position A to B, and gen- 
eral service, C to B, re- 
corded. 

14. B's infeftment being inept, Ob 

infeftment is also bad. There- 
fore D wiU complete his title 
thus : — 

(1) General service, D to C. 

(2) Notarial instrument on dis- 

positions A to B, and B to 
C, and general service, D 
to C, recorded. 

15. Nothing vested in B on account 

of error, which, being intrinsic, 
prescription does not cover. C 
makes up a title as heir of A, 
passing over B. See modes 
under Example 1. 

16. E must resort to petition under 

Conveyancing Act, 1874, § 10, 
and record decree under it. 
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1874, nor does D, the heir of 
C, but D conveys the subjects 
to E, a stranger. To complete 
E's title. 
17. A, holding burgage subjects, 
feus in 1876 to B, who records 
his charter in Register of Sasines 
applicable to county. To com- 
plete the title of C, B's heir. 



18. A, infeft, dispones by delivered 
deed to B in liferent, and his 
heirs in fee, and there is no 
intention shown in deed that 
B's liferent is to be a life- 
rent merely. To complete the 
title of C, the heir of B. 



19. A, infeft, dispones, by delivered 
deed, to B in liferent allenarly, 
or only, or merely, or alimen- 
tary, and to the heirs of his 
body in fee. To complete the 
title of C, the heir of the body 
of B, on B's death. 



20. A, holding an unfeudalised title, 
dispones, by delivered deed, in 
trust to B, whom failing, to C. 
To complete (1) B's title, and 
(2) C's tiUe, if B dies uninfeft. 



HOW TITLE MADE UP. 



17. B's charter should have been 

recorded in the Burgh Register 
of Sasines, and he died there- 
fore with an unfeudalised title. 
C completes his title thus : — 

(1) General service, C to B. 

(2) Notarial instrument on feu- 

charter to B, and general 
service, C to B, recorded in 
the Burgh Register. Con- 
veyancing Act, 1874, § 25. 

18. If B died (a) uninfeft, or (6) in- 

feft to the extent of the liferent. 

(1) General service, C to B. 

(2) Notarial instrument on deed, 

A to B, and general ser- 
vice, C to B, recorded. 
If B died (c) infeft in full terms 
of the destination, C would 
make up title to B in one of 
three ways shown in Example 1. 

19. Here B is only a fiduciary fiar. 

The heir is the real fiar, and 
he can complete a title as a 
disponee, whether B dies (a) 
uninfeft, or (6) infeft to the 
extent of the liferent, or (c) 
infeft to the full extent of the 
destination, by recording, with 
warrant on his behalf, the 
deed or a notarial instrument 
as if there had been no fiduciary 
fiar at all. 

1. 

20. (1) Notarial instrument on A*8 
title and deed, A to B, recorded. 
2. 

(1) General service, C to B, as heir 

of provision in trust. 

(2) Notarial instrument on A's title, 

disposition, A to B, and general 
service C to B recorded. 



CHAPTER VI. 



HERITABLE SECURITIES. 



Heritable securities may be constituted either (1) by reser- Heritable 
vation or (2) by constitution, and they may be granted for howconstr 
sums (a) already, or (6) instantly, or (c) to be advanced, ^"^at granted. 

Burdens by Reservation. — A proprietor may sell an Essentials of a 

real moiiev 

estate, making part of the price a burden on the lands, burden. 

To run with the lands, not only must the burden be put 

on the lands, but the creditor's name and the sum must 

be specified, and these particulars must appear on the 

record. Before the commencement of the Conveyancing Ground- 
annuals — 
Act, 1874, which removed all doubt as to the competency when used. 

of granting feus of burgage property (§ 25), contracts of 
ground-annual of such property were common. In cases 
of feus in which sub-infeudation has been effectually pro- 
hibited by condition made prior to the commencement of the 
Conveyancing Act, 1874, § 22, contracts of ground-annual, 
not feu-charters nor feu-contracts, will be used. The con- Modem form 
tract of ground-annual does not create a new feu. In the of ground- 
modem form of the contract there are — (1) an obligation ^^^^^^ ' 
by the purchaser to pay the ground-annual, and to per- 
form the other conditions of the grant ; and (2) a disposi- 
tion by him of a ground-annual furth of the subjects and 
of the subjects themselves in security of the ground- 
annual ; Juridical Styles, voL i. 132 et seq, ; Bell's 
Lectures, vol. ii. 1157. The ground -annual, which How a ground- 

, annual differs 

takes the place of feu-duty, is declared in the contract from a feu- 

to be a real burden ; but, unlike feu- duty, if the ground- 

139 
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annual is omitted from the titles for forty years, the real 
security will be lost in virtue of the negative prescription. 
Convdyanoe The Conveyancing Act, 1874, 8 30, deals with the 

and discharge . 

ofreaiburdena. Conveyance and discharge of real burdens, and the mode 
in which an heir makes up a title to them. It is in these 
terms : — " It shall be lawful to record in the appropriate 
Register of Sasines any deed, instrument, or writing whereby 
any real burden upon land is assigned, conveyed, or trans- 
ferred, or is extinguished or restricted. No deed, instru- 
ment, or writing, executed or dated after the commence- 
ment of this Act, whereby any real burden upon land 
shall be hereafter assigned, conveyed, or transferred, shall 
be eflfectual in competition with third parties, unless the 
same is recorded in the appropriate Register of Sasines ; 
and such deed, instrument, or writing shall take eflfect in 
competition with third parties only from the date of such 
registration, and intimation according to the existing law 
and practice shall be unnecessary when such deed, instru- 
ment, or writing is recorded ; and real burdens upon land 
may be assigned, conveyed, or transferred, and extin- 
guished or restricted, and titles thereto may be completed 
as nearly as may be in the same manner as in the case of 
heritable securities constituted or requiring to be con- 
stituted by infeftment in favour of the creditor as defined 
by The Titles to Land Consolidation (Scotland) Act, 1868, 
and the whole provisions, enactments, and forms of that 
Act and of this Act relative to the assignation, convey- 
ance, or transference, and extinction or restriction of bonds 
and dispositions in security, and other heritable securities 
constituted or requiring to be constituted by infeftment as 
aforesaid, and to the completing of titles thereto, and also 
the forms referred to, as well as the provisions and enact- 
ments contained in § 117 of the said Act, shall be taken 
to apply and shall apply as nearly as may be to real 
burdens upon land ; provided always that securities by 
way of ground-annual, whether redeemable or irredeem- 
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able, shall continue to be heritable as regards the suc- 
cession of the persons in right thereof ; and provided 
also, that where a real burden upon land shall have been 
assigned, conveyed, or transferred by any deed, instru- 
ment, or writing which has entered the appropriate 
Register of Sasines, it shall not be necessary to produce 
to the notary-public expeding any notarial instrument 
applicable to such real burden, or to set forth in such 
notarial instrument, as a warrant thereof, the deed, 
instrument, or writing constituting the said real burden ; 
but it shall be sufficient to produce to him, and to 
specify shortly in such notarial instrument, the deed, 
instrument, or writing, or the deeds, instruments, or 
writings, whereby the said real burden shall have been 
assigned, conveyed, or transferred, and which, or one or 
more of which, if there are more than one, shall have 
entered the appropriate Eegister of Sasines." 

Before the enactment of this section it was unnecessary 
to record an assignation of a real burden ; intimation 
alone sufficed, and the first intimated assignation was pre- 
ferred in competition. 

Burdens by Constitution for Money Advanced. — Bond and dis- 
The most common form of security for money already recurity."^ 
or instantly advanced is the Bond and Disposition in 
Security. It contains (1) an acknowledgment of the ciauaes. 
sum advanced ; (2) an obligation to repay either the 
creditor, his executors or assignees whomsoever, or 
the creditor and his heirs, excluding executors, the 
principal sum and interest, with penalties ; (3) a dis- 
position, in security of the personal obligation, of the 
borrower's lands ; (4) an assignation to rents ; (5) an 
assignation to writs ; (6) a clause of warrandice ; (7) a 
power of redemption ; (8) an obligation for the expenses 
of assigning and discharging the security ; (9) a power of 
sale in default of payment ; and (10) a consent to regis- 
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tration for preservation and execution. Consolidation 
Act, 1868, §§ 118, 119, as to form and import of clauses; 
Juridical Styles, vol. i. 401 ; Mowbray's Hendry's Styles, 
216, 217. 
In whose If moucy is advanced by — (1) testamentary trustees on 

whenmoney * heritable socurity, the bond and disposition bears that the 
artrai^es^^ money is advanced by them, and is taken in favour of 
fEtirs^i^^) ^^^^ ^s trustees ; if by a (2) judicial factor, the bond 
^'(4Uutowr'^^ in favour of the judicial factor and his successors 
in office, and his or their assignees ; if by a (3) curator 
bonis for a lunatic, the bond is in favour of the 
lunatic and his executors or assignees whomsoever, or as 
the case may require, to the lunatic, and his heirs exclud- 
ing executors ; and if by a (4) tutor-nominate or tutor- 
dative, the bond is in favour of the ward and his executors 
or assignees whomsoever, Mowbray's Hendry's Styles, 
226-228. 
.Assignation to The clause of assignation to rents imports (1) an 
assignation to the rents to become due or payable from 
and after the date from which interest on the sum in the 
security begins to run ; and includes a power to the 
creditor — (2) to insure all buildings against loss by fire ; 
(3) on default in payment to enter into possession of the 
lands disponed in security and uplift the rents thereof, or 
to uplift the rents thereof if the lands are not disponed in 
security ; and (4) to make all necessary repairs on the 
buildings, subject to accounting to the debtor for any 
balance of rents actually recovered. Consolidation Act, 
Power of re- 1868, § 119. If a borrower desires to exercise his power 
^ *^^' of redemption, he gives notarial premonition of three 
months, either for the term of payment in the bond or for 
a term of Whitsunday or Martinmas thereafter, to the 
creditor to attend at the place of payment, and receive 
payment of the loan. If the creditor does not accept 
payment, the money is consigned by the debtor in the bank 
specified in the bond, and if no bank is specified, then in 



HERITABLE SECURITIES. 143 

one or other of the banks in Scotland incorporated by Act 

of Parliament or Royal Charter having an office or branch 

at the place of payment ; ibid, § 119. According to the Course when 

Conveyancing Act, 1874, § 49, if a borrower cannot from not get a dis- 

cliftrsre 

any cause get a discharge on exercising his right of 
redemption, he may consign the sum due, and thereupon 
obtain a certificate of discharge from a notary-public. 
This certificate is recorded in the appropriate Register 
of Sasines, and the effect of the recorded certificate is to 
disencumber the lands of the debt and of all interest and 
penalties corresponding thereto. By the Consolidation Act, Power of sale, 
1868, § 119, before a creditor in a bond and disposition 
in security can exercise a power of sale, he has — (1) to 
give notarial notice of three months to make payment ; 
(2) to advertise, as prescribed by statute, the subjects 
for sale ; and (3) to sell by public roup at Edinburgh, 
or Glasgow, or at the head burgh of the county within 
which the lands and others, or the chief part thereof, are 
situated, or at the burgh or town sending or contributing 
to send a member to Parliament, or at the burgh or 
town which may have previously adopted the General 
Police and Improvement (Scotland) Act, 1862, or part 
thereof, which, whether within or without the county, is 
the nearest to such lands, or the chief part thereof. 
The subjects are sold under articles of roup, and the 
creditor grants a disposition to the seller. By section 122, consignation 
if there is a surplus from the sale over and above the sum f^^'^"' 
due to the creditor, and the prior creditors if any, it is 
consigned in the bank specified in the articles of roup. 
The effect of the disposition to the purchaser, after Effect of con- 
consignation, is to free the lands of the creditor's security ^^^fnation, 
and diligence and of all posterior securities and dili- 
gences ; Consolidation Act, 1868, § 123. But if there Provision for 

1 . IT , i.'i?x disencumber- 

is no surplus, a notary-public can grant a certificate ing lands sold 
to that effect, and the combined effect of the recorded Jiut^emerges. 
disposition and the certificate when recorded, is to disen- 
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cumber the lands of the diligence and securitj'' of the 

selling creditor, and of all diligences and securities prior 

and posterior to the security of such seller ; Conveyancing 

Act, 1874, § 48. 

Heritable The Consolidation Act of 1868, § 117, made heritable 

how far herit- Securities moveable as to the succession of the creditor, un- 
able or move- i / -. \ , r •j'ir itt-* ij* 

able estate. iGss — (1) they are conceived m favour oi heirs, excluding 
executors ; or (2) the creditor in right of the security died 
prior to the commencement of the Act. Yet, although 
they are moveable as to succession, they are heritable — 
(1) quoad fiscum ; (2) quoad rights of husband and wife ; 
and (3) they are not reckoned in the computation of 
legitim. Executors maybe excluded — (1) by the terms of 
the bond itself ; or (2) when the bond has been recorded, 
by separate minute recorded ; or (3) when the bond has 
not been recorded, by minute indorsed on the bond and 
recorded along with the bond. When executors have been 
excluded in any of these ways, the exclusion may be 
removed by the creditor recording a minute, or by his 
assigning, conveying, or bequeathing the security to him- 
self, or any other person, without expressing or repeating 
such exclusion. What has been stated about the suc- 
cession to and exclusion of executors from bonds and 
dispositions in security is appKcable to real burdens ; 
Conveyancing Act, 1874, § 30. Ground-annuals, however, 
remain heritable in every respect as regards the succession 
of the creditor. 
Securities The Conveyancing Act, 1874, § 47, contains the im- 

reiativ^per^ portant provision that "an heritable security for money 
dri,tlr.mt duly constituted upon an estate in land shall, together 
anddis^nees. ^^^ ^^7 Personal obligation to pay principal, interest, and 
penalty contained in the deed or instrument whereby the 
security is constituted, transmit against any person taking 
such estate by succession, gift, or bequest, or by conveyance, 
when an agreement to that effect appears in gremio of 
the conveyance, and shall be a burden upon his title in 



HERITABLE SECUBFTIES. 145 

the same manner as it was upon that of his ancestor or 
author, without the necessity of a bond of corroboration or 
other deed or procedure ; and the personal obligation may 
be enforced against such person by summary dUigence or 
otherwise, in the same mamxer as againsT the original 

■ 

debtor. A warrant to charge may be applied for and 
validly granted in the Bill Chamber or in a Sheriff Court, 
in the form set forth in schedule K hereto annexed, or in 
a similar form, and all diligence may thereafter proceed 
against the party in common form. A discharge of the 
personal obligation of the original or any subsequent 
debtor, whether granted before or after the conunencement 
of this Act, shall not where the debt still exists prejudice 
the security on the estate or the obligation as hereby made 
transmissible against the existing proprietor." Although 
a disponee binds himself in terms of this section to pay a 
bond secured over the property conveyed to him, the 
stipulation does not affect the creditor's right to enforce 
the personal obligation against the grantor of the bond ; 
University of Oldsgow, 9 R. 643. 

A creditor completes a title to a bond and disposition How creditor 
by recording it. A heritable security is transferred by to bond and 

•••I. 1 II T<* j^i 1 1 disposition in 

assignation, which is also recorded. it the bond or security, 
assignation is contained in a deed for further purposes, or, 
in any case where it is not desired to record the whole 
deed, a notarial instrument may be expede and recorded. 

How a title is made up by an executor, heir, legatee, or How executor, 
general disponee is shown in the following table : — title. 

I. Where Creditor held Unrecorded Bond or Unrecorded 
Assignation to a Recorded Bond. 

(a) Where Creditor died on or after Zlst December^ 1868, and Executors 
are not excluded — 

(1) Executors nominate or dative duly confirmed ; 

(2) Disponees or assignees of such security ; 

(3) Disponees or assignees of the moveable estate of sucli creditor 

under any deed or conveyance iiUer vvoos or mortis causa; 



(4) Legatees of such security 



or, 
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Complete title by — 

Notarial instrument recorded under Act of 1868, 
§ 130, sch. (MM). 
(h) Where Creditor died prior to 31st December, 1868, or Exeeutore are 
excluded — 

(1) Disponee or assignee or legatee of such security ; 

(2) Disponee or assignee or legatee of the heritable estate of such 

creditor under any deed or conveyance by him inter vivos, or 
mortis causd, or under any testamentary deed or writing by 
him within the meaning of the 20th section of the Act of 1868 ; 

or, 

(3) Heirs, after expeding general or special service ; 

Complete title by — 

Notarial instrument recorded under Act of 1868, 
§ 130, sch. (MM). 



IL Where Creditor Dies Infbpt in Bond, and Testate. 

(a) Where Executors are not excluded — 

(1) Executors nominate duly confirmed ; 

(2) Disponee or legatee of security ; 

or, 

(3) Disponee or legatee of moveable estate ; 

May complete title by — 

(1) Writ of acknowledgment by debtor recorded. Act 

of 1874, § 63 ; Act of 1868, sch. (II) ; 

or, 

(2) Notarial instrument recorded under Act of 1874, 

§ 64 ; Act of 1868, sch. (KK). 
(6) Where the Creditor died prior to Slst December, 1868, or Executors are 
excluded — 

(1) Disponee of heritable estate generally 

May complete title by — 

Notarial instrument under — 

(1) Act of 1874, § 64 ; Act of 1868, sch. (KK) ; 

or, 

(2) Act of 1868, § 19, sch. (L) ; 

or, 
(S) Act of 1874, § 53, sch. (N). 

(2) Legatee 

Completes title by — 

Notarial instrument under Act of 1874, § 64 ; Act 
of 1868, sch. (KK). 

III. Where Creditor Dibs Infbpt in Bond and Intestatb. 

(a) Where Executors wre not excluded — 
Executors dative duly confirmed 
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Complete title by — 

Notarial instrument recorded under Act of 1868, 
§ 126, sch. (JJ). 
(6) Where Creditor died prior to Slst December, 1868, or Bxecutors are 
excluded — 
Heirs, after service, general or special. 
May complete title by — 

(1) Notarial instrument recorded under Act of 1868, 

§ 128, sch. (JJ) ; 

or, 

(2) Writ of acknowledgment by debtor recorded under 

Act of 1874, § 63 ; Act of 1868, sch. (II). 

How Discharged, — The proper way to extinguish a bond How bond 

i-i. ... . •<*. 1 -i«i discharged. 

and disposition in security is to record a discharge, a 
form of which is given in section 132 of the Consolidation 
Act, 1868. But a bond can also be discharged, partly 
or wholly, by an unrecorded discharge, by payment, or 
by concursus debiti et crediti. This makes the assigna- 
tion of a bond only valid for any sum remaining due by 
the debtor, and shows how advisable it is to get from the 
debtor an acknowledgment that the sum in the bond re- 
mains unpaid before an assignation thereof is taken ; 
Hendry*s Manual, 1152. 

Burdens by Constitution for Sums to be Advanced. Securities for 
— Heritable securities can competently be given for cash advanced, 
accounts, or for the relief of cautioners in cash accounts, on 
condition that the principal sum to become due is limited 
to a certain definite sum, to be specified in the bond, not 
exceeding the amount of the principal sum and three 
years' interest at five per cent. ; 54 Geo. III. c. 137, re- 
enacted by 19 & 20 Vict. c. 91, § 7. It has been decided 
that a security for a certain sum and three years' interest 
thereon is a good security under the Act ; Morton, 4 W. 
and S. 379. Another way of constituting a valid security 
for a future debt is the granting of an absolute disposition 
with back- bond ; Bell's Principles, § 912. 



CHAPTER VII. 



LEASES. 



d^M.**^ *^® Leases may be divided into two great classes : — I. Those 
which do not fall under the Registration of Leases Act, 
1857. 11. Those which do fall under that Act. 

^^^^^^ ^' Claaa L — By the Ac t of 1 4 4 9, c. 1 8 , a lease of agricultural 

lands, houses, salmon fishings, or minerals, or whatever is 
/undo anneocum, is effectual against the granter thereof 
and singular successors of the subjects, provided it (1) 
is in writing, (2) expresses a rent not elusory, (3) con- 
tains a definite ish, and (4) is followed by possession. A 
lease ought to be a probative writing ; but an improbative 
lease may be made valid by homologation or by rei inter- 
ventus, 

^^.w^Tr.^^^ The heir of a holder of a lease of this class does not 

require to 

makeup a require to mate Up a title to it. By the Agricultural 
Holdings (Scotland) Act, 1883, § 29, a tenant can, by 

Uase.^*^^ testamentary writing, bequeath his lease to any person. 
The legatee has to intimate the bequest within twenty- 
one days of the tenant's death to the landlord or his 
agent, who, within one month after the intimation, may 
object to receive him as tenant. If the landlord objects 
the legatee may present a petition to the sheriff praying 
for decree declaring that he is tenant as from the date of 
the death of the deceased tenant. The prayer will be 
granted, unless the landlord can show a reasonable ground 
of objection. If the legatee does not accept the bequest, 
or if the bequest is declared by the sheriff null and void,, 

the lease descends to the heir of the tenant. 
148 
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Class 11, — Leases falling under the Registration of ciasgii. 
Leases Act, 1857, and recorded in the Register of Sasines 
or Burgh Register, as the case may be, are important in 
these respects : — They are eflfectual against singular suc- 
cessors of the subjects, whether they have been followed by 
possession (an essential under 1449, c. 18) ox not. They 
can be assigned, in whole or in part, absolutely, or in 
security, and the holder of an assignation in security is 
not personally liable to the landlord in any prestations 
of the lease until he enters into possession of the subjects 
let, which, in certain circumstances, he is entitled to do. 

To have the benefits of the Registration of Leases Act, Easentiais of 
a lease granted after the passing of the Act must (1) be ^®°«^®"®* 
probative, (2) be for a period of not less than thirty-one 
years, (3) be recorded at or subsequent to the date of 
entry therein stipulated, (4) contain the name of the lands 
of which the subjects let consist or form a part, and (5) 
except where the subjects let consist of mines or minerals, 
set forth the extent of the land let, which extent must 
not exceed fifty acres. The last two conditions are not 
applicable to leases which were executed before the pass- 
ing of the Act (10th August, 1857), or to leases of pro- 
perty which was held burgage prior to 1st October, 1874, 
or to leases executed in terms of an obligation contained 
in a lease dated prior to the passing of the Act. 

« 

How a title is made up to a long lease is shown in the 
following table : — 



PARTY. 



1. Lessee. 



2. Assignee of a cedent whose title 

is a recorded lease or recorded 
assignation. 

3. Assignee of a cedent in right of 

an unrecorded lease. 



HOW TITLE COMPLETED. 

1. Records lease with warrant of 

registration (§1). 

2. Records assignation (§ 3). 



3. Notarial instrument expede, set- 
ting forth the lease and the 
titles or series of titles by 
which he has acquired right to 
it, and the (a) lease and the (6) 
notarial instrument recorded 
(§ 5, sch. C). 



160 



LEASES. 



PARTY. 

4. A, having an unrecorded long 
lease, dies. B, his heir, makes 
up no title, but assigns lease to 
C, who, without making up a 
title, dies. How will D, C's 
heir, complete a title ? 



5. Heir of person who has died 

vested in right of a recorded 
lease. 

6. Heir of person who has died in 

right of an unrecorded lease. 

7. Heir of person who had right to 

a recorded lease by an unre- 
corded assignation. 

8. General disponee of person who 

has died vested in right of a 
recorded lease. 

9. General disponee of person who 

has died in right of an unre- 
corded lease. 

10. Adjudger against party or his 

heir vested in right of a re- 
corded lease or recorded bond 
and assignation in security. 

11. Trustee on sequestrated estate 

of a person vested in right of a 
recorded lease or recorded bond 
and assignation in security. 

12. Holder of bond and assignation 

in security over a recorded 
lease. 

13. Holder of a translation of a 

bond and asbignation in secu- 
rity. 



I HOW TITLE COMPLETED. 

, 4. (1) General service, D to C ; 
(2) notarial instrument setting 
forth (a) lease, (h) B's right 
thereto jure sanguinis, (c) as- 
signation B to C, and (d) 
general service, D to C ; (3) 
lease and notarial instrument 
recorded (§ 6). 

5. Writ of acknowledgment record- 

ed (§ 7) ; or (1) general or special 
service, and (2) notarial instru- 
ment recorded (§ 8). 

6. (1) General service, (2) notarial 

instrument, and (3) lease and 
notarial instrument recorded. 

7. (1) General service, (2) notarial 

instrument, and (3) assignation 
and notarial instrument re- 
corded (§ 9). 

8. Notarial instrument recorded. 



9. Notarial instrument expede, and 

lease and notarial instrument 
recorded. 

10. Abbreviate of adjudication re- 

corded (§ 10). 



11. Notarial instrument expede and 
recorded. 



12. Records bond and assignation 

in security. 

13. Records translation. 
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A me Holdl2ig. 
Now implied in dispositions, 43. 

AlMsolute Disposition with Back Bond. 
Heritable security for money to 
be advanced may be constituted 
by, 147. 

Acknowledgment, Writ of. 

When used in completing title to 
heritable securities and long 
leases, 146, 147, 150. 

A4]ndger8. 

How, complete titles to land, 
heritable securities, and long 
leases, 64, 65, 150. 
Adjudication, Cbarten of, atwlislied, 
50. 

A4]udications, Register o^ 37. 

Altematiye Holding. 

Origin and object of, 42. 

What holdings implied before and 

after 1868, 42. 
Alternative holding abolished by 

Conveyancing Act, 43. 
Distinction between infeftment 

a me and amevelde me, 43. 

Articles of Roup, 34. 

Assignation of Unrecorded Convey- 
ance, 55. 

How an imfeudalised title was 
transferred prior to 1858, 55. 

How an unfeudalised title is now 
transferred, 55. 

How assignee feudalises his title, 
56. 

Base Holding, or Holding de me, 21. 



Blendh. 
Tenure, 3. 
Charter, 28. 

Bond and Assignation in Security 
under Long Leases Act^ 149. 

Bond and Disposition in Security. 

aauses of, 141, 142. 

How creditor or assignee com- 
pletes title, 145. 

How executor, heir, legatee, or 
general disponee makes up title, 
145-147. 

How discharged, 147. 

Booking, Tenure of, 4, 60. 

Burgage Subjects, 3. 

Distinction between burgage and 
feudal subjects as regards 
conveyancing abolished, 4, 58. 

Lands previously held burgage 
can be feued, 60. 

Deeds relating to lands held 
burgage, all recorded in Burgh 
Register, 4, 60. 

Form of disposition of burgage 
subjects : — 

(1) Prior to 1860, 58. 

(2) After 1860, 58. 

(3) Since 1874^ 58. 

How disponee completes and com- 
pleted title, 59, 60. 

Completion of title under assigna- 
tion to unfeudalised title, 60. 

Table showing how heir in bur- 
gage subjects makes up title, 
124. 
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Carriages and Senrices. 

May be computed by agreement 

or judicially, 9. 
Mode of effecting commutation, 10. 

CaBnalties of Superiority. 

Casualties of ward, 4. 

Casualties of feu and blench ten- 
ure, 4. 

Relief and composition under feu 
right prior to 1st October, 1874, 
4. 

Implied entry does not extend or 
abridge right to relief or com- 
position, 4. 

Amount of relief and amount of 
composition, 6. 

Taxed entry, 7. 

No casualties due &x, lege under feu 
created after 1874, 8, 21. 

Redemption and discharge of 
casualties under old feus, 8, 9. 

Compositions payable by corpora- 
tions, or trustees, or persons 
having separate interests under 
old feus, 10. 

How payment of composition 
evaded prior to 1874, 13. 

Can it be evaded still ? 13. 

No casualties under burgage or 
booking tenures, 13. 

Chancery, Precepts or Writs from, 127. 

Change of Ownership, 22. 

Charters and Writs hy Progress abol- 
ished, with Exceptions, 50. 

Charters of Nouodamus, 50, 131. 

Ciare Constat, Writs and Precepts of, 
127. 

Conunonty or Common Property, 65. 

Completion of Title. 

Original Vassal — 

How completes and formerly 
j^ompleted title, 28, 29, 30. 

Disponee of Feudal Subjects — 
How completes title now, 44. 



Completion of Title— continued. 

How completed title before 1874 
(a) where disponer entered, 45, 
46 ; (6) where disponer not 
entered, 46, 47. 

Intervention of superior necessary 
until 1874, 45. 

How intervention given on entry 
by confirmation and resignation 
to disponee, 45, 46, 47. 

How split created and remedied,47. 

Difference between entry by resig- 
nation and by confirmation, 48. 

Disponee could demand entry by 
resignation, since 1747, and by 
confirmation, since 1847, 48. 

Disponee of burgage sibbjects — 
How disponee completes and 
completed title, 59, 60. 

Assignee of unrecorded conveyance, 
(a) Feudal, 55-57. 
(6) Burgage, 60. 

Completion of title of — 

(1) Trustee under trust-deed 

for creditors, 61. 

(2) Trustee on sequestrated 

estate, 62, 63. 

(3) Liquidators of Joint- 

Stock Companies, 64. 

(4) Adjudgers — (a) land, 64 ; 

(6) heritable securities, 
65 ; (c) long leases, 150. 

(5) Commonty, common pro- 

perty, or runrig lands, 
65. 

(6) Purchasers of glebe, 66. 

(7) Trustees or others, under 

testamentary deeds,102- 
106. 

(8) Beneficiaries under trust, 

106. 

(9) Persons appointed by 

Court to administer a 
trust, 107. 

(10) Institutes and substi- 
tutes, 69, 130. 
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Completion of Title — continued. 
Completion of title of heir — 

1. Lands. 

(1) When Crown the superior, 

120. 

(2) When subject the 

superior, 122. 

(3) To burgage subjects, 124. 

2. Heritable securities, 145. 

3. Long leases, 149. 
Completion of title by petition 

under Conveyancing Act, 187 4y 
§ 10, 127-130. 

Completion of title to real bur- 
dens, 140. 

Completion of title to bonds and 
dispositions in security, 145. 

Completion of title to long leases, 
148. 

Conditio si testator sine liberie, 77. 

Conditio si institutus sine iiberis, 77. 

Gonflnuation, 43 et seq. 

See Completion of Disponee's Title. 

Consolidation of Property with Superi- 
ority. 

What is consolidation 1 51. 

How effected by vassal acquiring 
superiority, 52. 

How effected by superior acquir- 
ing dominium viile, 52, 53. 

Consolidation not to affect or 
extend superior's rights, 54. 

Crown. 

Immediate or mediate superior of 

all lands, 1. 
Completion of title of heir where 
Crown is superior, 120. 

Declarator for Fajmient of a Casualty, 
Action of, 12. 

Declarator of Non-Entry abolished, 

12. 

Description of Lands — 
(a) Ad longum, 15. 
(6) By reference, 15. 
(c) By general name, 16. 
{d) By general terms, 83. 



Destinations to Hushand and Wife, 

74, 75. 
Destinations to Parent and GhUd, 75- 

77. 
Destinations to Strangers, 71-73. 

Direction, Clause of, 27. 

" Dispone." 

Legal history of word " dispone," 
15, 92. 

Disposition of Feudal Subjects, 40. 
Clauses of, before and after 1874, 

40, 41. 
See Completion of Title. 

Disposition, General. 

General dispositions mortis causa 
or inter vivos forming links of 
series of titles not objectionable 
on certain grounds, 104. 

General service equivalent to 
general disposition mortis causa, 
104. 

Disposition and Assignation. 

Form in assigning unfeudalised 
title, 55. 

Dispositive Clause, 14. 

Dominium directum, 2, 51. 

Dominium utiie, 2. 

Double Tities, 132. 

Entail, 109. 

Form of entail, 110. 

(1) From 1685-1848, 110. 

(2) 1848-1858,110. 

(3) From 1858 onwards, 110. 
Entail must be recorded and feu- 
dalised, 111. 

Insertion of conditions, &c., by 

reference. 111. 
Contravention of entail, 112. 
How entail extinguished, 113. 

Entry with Superior, 2, 45, 46, 47. 

Entry, Term of, 21. 

Erasures. 

Recorded deed or instrument not 
challengeable on ground of 
erasures in record, 32. 
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Esdieat, Liferent. 
Casualty of, 11. 

Szeontioii, Notarial, of Deeds, 26. 

Ezecntloii, Beglfltratlon for, 26. 

Feu. 
Tenure of, 3. 

How a feudal fee is created, 13. 
How a feudal fee is transferred, 
33. 

Fen-Cliarter. 

Clauses of feu-charter, 14. 

1. Narrative clause, 14. 

2. Dispositive clause, 14. 

(1) Words of conveyance, 

15. 
Legal history of word 
"dispone," 15. 

(2) Destination, 15. 

(3) Description, 15. 

(a) Ad longurrij 15. 
(6) By reference, 15. 
(o) By general name, 
16. 

Bounding charter, 16. 

What a grant of land in- 
cludes, 16. 

What it excludes, 17. 

Begalia, 17. 

How a right to salmon 
fishings acquired, 17. 

Burdens on grant, 17. 

How a real burden consti- 
tuted, 18. 

Reservations, conditions, 
and covenants affecting 
lands may be imported 
by reference, 19. 

Deeds setting forth condi- 
tions under which pro- 
prietor is to feu, &c., 
lands, 20. 

Monopolies of superior's 
agents abolished, 20. 

Condition against subinfeu- 
dation of no effect unless 
made before 1874, 20. 

Dispositive clause ruling 
clause, 21. 



Fen-Gliarter — coTdinued, 

3. Term of entry, 21. 

4. TervejidoLSy 21. 

5. Reddendo^ 21. 

Feu-duty must be of fixed 

amount or quantity, 21. 
Casualties not due under 

new charters ex lege, 21. 
Feu-duty a real burden, 22. 
How vassal who dispones 

is freed of liability for 

feu-duty, 22. 

6. Assignation of writs, 22. 

7. Assignation of rents, 23. 

8. Clause of obligation to relieve 

of public burdens, 24. 

9. Clause of warrandice, 25. 

10. Clause of registration, 25. 

11. Testing-clause, 26. 
Notarial subscription, 26. 

Deed not to be invalid because 

improbative, 27. 
Clause of direction, 27. 

Fen-Gontraot, 28. 

FeuF-DlspoBltloii, 28. 

Fen-Duty — 

Allocation may be effected by 

memorandum or charter of novo- 

damusy 18, 132. 
Must now be of fixed amount or 

quantity, 21. 
Feu-duty a real burden, 22. 
How vassal disponing is freed 

from liability for feu-duty, 22. 

Feudal System, 1. 

Principle of Scottish conveyanc- 
ing, 1. 
Constitution of legal fee, 14. 

General Name, description by, 16. 

Glebe. 

Completion of title on sale of 
glebe, 66. 
Ground-Annual, contract of, 139. 

Heir. 

Terms descriptive of, 67, 68. 
Effect of destination to — 
(1) Heirs and bairns, 68. 



INDEX. 



157 



Heir — continued, 

(2) Issue, 68. 

(3) Baims, 68. 

(4) Children, 68. 

(5) Nearest-of-kin, 68. 
Estates now vest in heir-at-law or 

of provision without service, 118. 
Table showing how heir's title 
completed — 

(1) Where Crown is superior, 
120, 121. 

(2) Where subject is superior, 
122, 123. 

(3) In burgage subjects, 124. 
Liability for ancestor's debts, 133. 

Heritable Securities, 139-147. 

Holdings. 

Alternative, 42. 
Implied, 42. 

No holding now necessary in dis- 
positions, 43. 
Effect of infeftment on — 

(1) A me holding until and 

when confirmed, 43. 

(2) De me holding, 43. 

(3) A me vel de me holding 

until and when con- 
firmed, 43. 
See Confirmation, 

Implied or Constructive Entry, 2, 50. 
Improbatlve Deeds, 27. 
Incnmbrances, Searcli for, 36. 

InhlbltlonB, 37; 38. 

InstltuteB and Subetltntes. 

(1) Institute, 68. 

(2) Proper conditional institute, 

68. 

(3) Conditional institute, 69. 

(4) Substitute, 69. 

Substitute must make up title 
as heir, 69. 

(5) Conditional substitute, 69. 
Powers of institutes and substi- 
tutes, 71. 

How, make up title, 69, 130. 

Instrument of Saslne, 29. 



Investiture. 

Renewal of, abolished, 50. 

Irritancy ob nan solutum canonem, 

11. 
Irritant and Resolutive Clauses. 

Not necessary to constitute, real 

burden, 19. 
In entails, 109, 110. 

Judicial Factor. 

How, completes title, 107. 
Justice of Peace may now sign for 
parties unable to write, 26. 

Leases, 148. 

Heir does not require to make up 

title to ordinary lease, 149. 
How title completed to long lease, 

63, 149, 150. 

Legacies. 

Kinds of, 95. 
Vesting of, 95, 96, 97. 
Substitutions in, 97. 

Liquidator of Joint-Stodc Company. 
How, makes up a title, 64. 

Long Lease. See Lease. 

Karrlage-Contracts. 

Leading objects, 79. 

Antenuptial and postnuptial, 79, 
80. 

When wife has a jus crediti under 
postnuptial contract, 80. 

Legitim not excluded by post- 
nuptial contract, 80. 

Summary of Married Women's 
Property Act, 1881, 80, 81. 

Summary of Married Women's 
Property Act, 1877, 81. 

Parts of contract of marriage, 82. 

1. Narrative clause, 83. 

2. Disposition of husband's 

estate, 83. 

Where »pes successionis in 
obligatione in heir of mar- 
riage, 83. 

Spes in obligatione v. spes 
in destinatione, 83. 

Right of heir of marriage in 
virtue of spes, 83. 
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^ttarrlaffe-ContractB — continued. 

When the heir of marriage 

has a jus crediti, 84. 
When the heir of marriage 

has the fee or preference, 

84. 
When sasine necessary to 

limit the parent's right to 

a fiduciary fee, 85. 
Cases of Falconer, emd Houl- 

ditch V. Newlands, 85. 
Power reserved to change 

destination, 85. 

3. Provisions to wife and 

younger children, 86. 
"WTien wife has a. jus crediti, 

86. 
Children have usually only 

a spes, 86. 
How jus crediti conferred 

on children, 86. 
Wlien wife and children 

have a fee or preference, 

86. 
How provisions to wife 

made, 86. 
Annuity, 86. 
Conjunct destination, 86. 
Locality, 87. 

When estate entailed, 87. 
How provisions to children 

made, 87. 
Provisions to children out 

of entailed estate, 88. 

4. Declaration that the provi- 

sions to the wife and 
children shall be in full 
of their legal claims, 
88. 

5. Conveyance by the wife of 

her means •and estate to 
the husband and children 
nasdturi, 88. 

6. Appointment of trustees to 

secure implement of pro- 
visions to wife and child- 
ren, 89. 

7. Registration clause, 89. 

8. Testing-clause, 89. 



Marrlage-ContractB — continued. 
Completion of title under mar- 
riage-contract, 89. 

(a) When granter infeft, 

89. 
(6) When granter not in- 
feft, 90. 
Minute of Sale, 34. 
Mlsaivee of Sale, 33. 
Mortis causa Settlement of Heritage, 

92. 
Mortmain, Tenure ot 3. 
Negative Prescription, 36. 
Non-Entry, Abolition of, 12. 

Declarator of, abolished, 12. 
Notarial Execution of Deeds, 26. 

Notarial Instnunent. 

Can be expede on any conveyance, 

31. 
Must have warrant of registra- 
tion, 31. 
In case of error or defect, com- 
petent of new to make and 
record, 32. 
Burdens may be directed to be 
inserted in, 28. 
Obligation to Infeft, and Manner of 
Holding, 41. 
See Holding. 

Official Trustees. 

How complete title, 105. 

Parish Minister. 

May act as notary in his parish 
in execution of testamentary 
deeds, 26. 
Personal Right to Land under Con- 
veyancing Act, § 9. 
Transmission of, 57. 
Vesting of, in heir on survivance, 

118. 
Result of ipso jure vesting, 118. 
How title made up to personal 

right, 127, 128. 
Cases where petition optional and 
imperative, 129, 130. 

Petitions for Service. 

See Service of Heirs. 
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Petitions under ConTeyancing Act, 
1874. § 10, 127, 128. 

Precept of dare Constat, 127. 
Precept from Cliancery, 127. 
Precept of Sasine, 2.9, 44. 

Prescription. 

Prescriptive progress of titles, 35. 
Changes by Conveyancing Act, 

I871h 35. 
Of servitudes, 36. 
On decree of adjudication, 36. 

Probate of Will. 

May be used as a warrant for 
notarial instrument, 102, 106. 

Procnratory or Clause of Resignation 
in fauorem, 44. 

Progress, Charters and Writs by. 
How far abolished, 50. 

Progress of Titles, 35. 

Prohibition against Subinfeudation, 1. 

Prohibitory, Irritant, and Resolutive 
Clauses. 
In entails, 109, 110. 

Real Burdens. 

How constituted in charters, 18. 
How conveyed, discharged, and 
title completed, 140. 

Reddendo, Clause of, 21. 

Reference, Description by, 15, 16. 

Register of Sasines, 31. 

Register of Tailzies, 110. 

Registration, Clause of, 25. 

Registration for Preservation and 
Execution, 25. 

Registration for Publication, 31. 

Rents. 

Clause of, and import of, 23. 

Legal terms of payment in pastoral 
and arable farms, 24. 

Reservations. 

In feu-charters, \1 et seq. 

Burdens by reservation, 139. 

Resignation, Entry by, 45-49. 

Searches for Incumbrances and Dili- 
gences, 36. 



Sequestration. 

Effect of act and warrant of 
trustee in sequestration, 61. 

Not necessary for trustee to com- 
plete title, 62. 

How trustee completes title to 
lands if desired, 62. 

How trustee completes title to 
heritable securities and long 
leases, 63, 160. 

Service of Heirs, 125. 

I. Special service, 125. 
When used, 126. 
Effect of an unfeudalised 

special service before and 

after Consolidation Act (§ 

46), 125. 
Contents of petition for 

special service, 125. 
To whom petition presented, 

125. 
Separate extract decrees under 

one petition, 126. 
II. General services, 126. 
When used, 126. 
Effect of general service, 104, 

126. 
Contents of petition, 126. 
To whom presented, 126. 
III. Special and general services 

combined, 127. 

Soccage, Tenure of, 3. 

Solemnities of Execution of Deeds, 26, 

101. 
Sopiting of Title, 132. 
Special Service. See Service, 
Subinfeudation. 
How far competent before and 
after 1st October, 1874, 1. 

Substitute. See Institute and 8uh- 

stitutSy Sc 
Superior. 

Immediate and mediate, 1. 

In ancient times, could refuse 

substitution of new vassal, 2. 
Consent could be enforced since 

1747, 2. 
Consent unnecessary since 1874, 2. 
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gnperiorlty. 

Disposition of, 51. 
Consolidation of, with property. 

52, 53. 

Tenendaa, ClauBO of, 21. 

TennreB AlrallBlied and TWB t ing , 3. 

Testamentary Deeds. 

See TrusihlHsposition and Settle- 
ment. 
TestLng-Glause, 26. 

nue. 

Stipulation to take, as it stands, 
40. 

Trustees. 
See Trust'Disposition and Settler 

ment. 

Trustee for Creditors, 61. 
See Completion of Title. 

Trustee on Sequestrated Estates, 61. 
See Sequestration and Completion 
of Title. 
Tmst-Dlsposition and Settlement. 

Contents, 91. 

1. Narrative clause, 91. 

2. Disposition of estate, 91. 
Conveyance, general or 

special, 91. 

Rule for construing a testa- 
mentary deed, 92. 

Whether a particular estate 
is carried by a general 
disposition, 93. 

3. Purposes of the trust, 94. 

Kinds of legacies, 95. 

Vesting in bequests, 95, 96, 

97. 
Substitutions in bequests, 

97, 98. 

4 Powers of trustees, 98. 
Powers of gratuitous trus- 
tees, 98, 99, 100. 

5. Revocation of prior settle- 
ments, 101. 



Ttnst-Dispositlon and Settlement — 

continued. 

6. Registration clause. 

7. Testing-clause, 101. 

How testaments may be executed 
by British subjects, 101. 

Completion of title of disponees 
—trustees or others, 99, 102-106. 

Completion of title of beneficiaries 
under trust, 106, 107. 

Completion of title of persons 
appointed by Court to adminis- 
ter a trust, 107, 108. 

Vassal, 1. 

See Completion of Title. 

Vesting. See Legacies. 
Ward, Tenure of, 3. 
Warrandice, Clause of, 25. 
Warrant of Registration, 31, 32. 

Must be on all deeds to be 
recorded in any Register of 
Sasines, 31. 
For preservation, or preservation 
and. execution, as well as publi- 
cation, 31. 
Will. See Trust - Disposition and 

Settlement. 
Writ of Ciare Constat, 127. 
When introduced, 127. 
Difference between precept and 

writ, 127. 
Subject superiors bound to grant 

writs if required by heir, 127. 
Writ or precept not assignable, 127. 
Crown writs or precepts of clare 
constat, 127. 
Writ of Confirmation, 46, 47, 50. 
Writ of Resignation, 46, 47, 49. 

Writs, Assignation to. 

Clause of, and import of, 22. 
Nat necessary in general disposi- 
tions, 104. 
Writs by Progress abolished, with 
Exceptions, 50. 
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Handbook of BaDkeiV Law. By the late Henry Robbrtsok, 
N.P. Fourth Edition, carefully revised and enlarged by W. D. 
Thorbukn, Advocate. Crown 8vo. Irice 68. 

Dove Wilson's Sheriff Court Practice. 

Tiie Practice of tlie Sheriff Courts of Scotland in Civil Causes. 
By John Dove Wilson, LL.D., Advocate. Third Edition. Iil 
one vol., demy 8vo. Trice 30s. 

Cameron's Intestate Succession, 

A Summary of the Law of Intestate Succession in Scotland, with 
a brief outline of the Law of Intestate Succession in England ; 
comprehending Tables showing, in parallel columns, the modes in 
. which Personal Estate is divisible under an intestacy in both King- 
doms ; as alsoan Epitome of the Law in delation to the Imposition, 
Collection, and Settlement of the Legacy and Succession Duties, 
with the various Forms npplicuble to the Settlement of these Duties, 
to the Administration of Pergonal Estates by Executors-Dative, and 
to the Service of Heira to Heritable Estates, having appended the 
Relative Statutes, Annotated with reference to the 'i'ext. By P. 
H. Cameron, S.S.C, Edinburgh, author of '* Summary of the 
Law of Joint-Stock Companies.'' Second Edition, revised and 
enlarged. In one Vol., demy 8vo. Price 168. 

Hnme on Crimes. Fourth Edition. 

Commentai'ies on the Law of Scotlimd n*»*pecting Crimes. V^y the 
Hon. David Hums, one of the Barons of Exchequer; with a Snp- 
plement by Benjamin Rorkkt Bkij., Esq., Advocate. Two Vols., 
4to. l^rice £4, 48. 

** Baron Hume's work, which mimt nIwavh fomi the ftMimliiiitiM of our CrimiiMU JuriHprudvuce. 
— Jliion'f Criminal Law. 

Kicolson on Elections. Second Edition. 

A Practical Treatise on the J^aw of Farliameutary Elections in 
Scotland, including the Election of Representative Peers, and the 
Registration of Voters in Counties and Burghs, with a copious Ap- 
pendix of Statutes and Forms. By James Badenacij Nicolson, 
Esq., Advocate. One vol., 8vo. Price 18s. 

** Fntin Ita etnbracinic th« whole legislation on the subject, it poaseoses advantages which no 
ottier poBMtMes/*— JAumaf of Juritprudence. 

Nicolson's Analysis, 

Analysis of Recent Statutes affecting Parliamentaiy Elections in 
Scotland, with Appendix containing the Statutes, and a Digest of 
Recent Decisions of the Begistration Appeal Court. By James 
Badenach Nicolson, Esq., Advocate. One vol., demy Bvo. 
Price 7s. fid. Just Published. 

*' The A nalysis is full and admirably clear."— Olatgovo Herald, 

** The Analysis is a bit of work so full and complete, and so aptly fiuited to the present re- 
quirements of the country, that it will be highly appreciated by all interested in the repre- 
sentation of the people."— DaiJy Kem'ew. 

Birnie's Issues in Jury Trials. 

Notes on Issues in Jury Trials, with References to Reported Ex- 
amples. By J. B. L. BiRKiE, Esq., Advocate. Demy 8vo. Price 
6s. 

"It is altogether a most useful book." — Courant. 

<'No practising lawyer can dispense with it.'*—Vaily SeHew. 
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Edition. H 
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-Macbeth's Handbook. 

Handbook of tiie Roads and Bridges Act, 1878 (41 and 42 Vict, 
cap. 51). By Danikl Macbeth jr., Advocate. One Vol., 
demy 8vo. Price 98. 

"Perhaps the most asefnl portion of the whole work, however, is the Analytical Index, 
whicli is most exhaustive, and contains references to every portion of tlie Act, and in every 
form that it is at ail possible they may require to be consulted." — N. B. Daily Mail. 

** Mr Macbeth has done good service by the publication of this Handbook We 

recommend tiie Handbook to everyone intere&ted in the Koadd and iSrtdges uf Scotland."— 
Daily Review. 

** Mr Macbeth has done his best to pat the prOTisions of ihe Act into a more intelligible 
shape, and his edition of it cannot fail to be acceptable to the large nnmbeir of persons who 
have to do with roads and bridges in Scotland. The index alone would have made the work a 
useful one*." — Scotsman. 

Sym's Analysis. 

An Analysis of the Employers Liability Act 1880 (43 and 44 
Victoria, cap. 42). By John David Sym, M.A., Advocate. 
Second Edition. With an Appendix containing the Act and a 
Digest of Recent Cases on the Liability of Employers to their 
Servants. Demy 8vo. Price 5s. 

*' This masterly Analysis and explanation of the provisions of the Employers Liability 
Act, passed during last Session of Parliament, ought to be in the hands of every employer of 
labour. Mr Pym makes alike clear the principles on which the Act is constructed, and the 
manner in which ii may be expected to operate." — Daily Review. 

*' While useful to legal |>ractitioners, the book will be serviceable to anybody who desires 
accurate knowledge on this much discussed and rather complicated subiQct."— Scotsman, 

Omond's Merchant Shipping Acts. 

The Merchant Shipping Acts, 1854 to 1876, with Notes and IndeX) 
and an Appendix of Relative Statutes, Rules for Courts of Survey, 
and Investigations into Shipping Casualties, Forms, &c. By 
George W. T. Omond, M.A. Advocate. One Vol., 8vo. Price 188. 

Cameron on Joint Stock Companies. 

Summary of the Law of Joint Stock Companies, under " 'I'lie 
Companies Acts 1862 and 1867," with an Appendix containing the 
whole of the Acts relathig to Joint-Stock Companies^ together 
with a copious Index. By P. II. Camkkon, Esq., S.S.C. Crown 
8vo. Price 10s. 

"Contains everjthing wanted, and it is the most convenient and practical work of the 
kind yet published.' —(?ia«aoi<' Newt. 

Cameron's Game Laws. 

Summary of the Game Laws. By P. H. Cameron, Esq., S.S.C. 
Crown 8vo. Price 3s. 6d. 

Cameron's Ag^ricultural Holdings Act. 

Practical Sketch of the Agricultural Holdings (Scotland) Act 
1883, and the Ground Game Act 1880. Fy P. H. Cameron, 
Esq., S.S.C. Crown 8vo., cloth. Price 2s. 



